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ADVERTISEMENT, 


FROM  fome  late  difcuflions  it  would  feem  thai; 
the  prefent  laws  of  arreft  upon  actions,  and  of 
imprifonment  for  debt,  are  yet  confidered  by  many 
as,  upon  the  whole,  productive  of  general  good 
confequences.  The  author  of  this  treatife,  which 
was  written  upwards  of  two  years  ago,  has  there- 
fore been  induced  to  publifh  it.  He  has  endeavour- 
ed to  place  the  fubject  in  all  the  different  points  of 
view  of  which  it  was  fufceptible ;  and  might  have 
added  a  regular  plan  for  amending  that  branch  of 
the  law,  which  his  inquiries  and  reflections  had  en- 
abled him  to  form. — But,  in  the  prefent  mode  of 
communication,  he  has  thought  it  more  becoming 
to  offer  only  the  principles  and  general  ideas  on 
which  that  plan  proceeds.  Thefe  will  be  found  in 
the  concluding  chapter.  Its  objects  are,  by  means, 
of  a  plain  and  practical  courie  of  proceeding,  to. 
render  imprifonment  for  debt  more  beneficial  to  the 
fair  creditor;  and  lefs  oppreilive  to  the  honed 
debtor. — On  the  one  hand,  to  remove  as  much  as 
poflible  the  creditor's  jufl  complaint  of  its  inefficacy 
A3  as 
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as  a  remedy;  and  on  the  other,  to  preclude  every 
argument,  on  the  part  of  the  debtor,  for  the  necef- 
fity  of  fuch  occafional  afts  of  infolvency  as  have  of 
late  been  fo  wifely  reprobated. 
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TO 
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TO 
THE     RIGHT     HONOURABLE 

FRANCIS,   LORD    RAWPON, 
3A£ON    KAWDON,  OF  RAWDON, 

JN  THE  COUNTY  OF  YORK, 

&c.  &c. 

MY    LO£D, 


I  do  myfelf  the 
honour  of  infcribing  the  following  little 
work  to  your  Lordfhip,   I  eannot  pre- 
iume  to  think  that  by  any  exprefficm  of 
A  4  try 
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my  perfonal  refpeft  I  fhall  add  to  the  ge* 
neral  estimation  in  which  you  are  juftly 

held— But  I  gratify  myfelf—  And,   if  I 

•      . 
had  no  fuch  motives  as  a£l  upon  my  mind 

with:  regard  to  your  LorcHhip,  the  idea 
o£  placing  your  name  at  the  •  head  of  a 
Treatife  on  Civil  Imprifonment  would 
naturally  fuggeft  itfelf.  The  exertion 
you  made  for  obtaining  an  alteration  of 
pur  municipal  law  on  that  important  fub- 

Jed  ought  not  foon  to  be  forgotten. 

->  • 

•mfci 
For    my  part,     knowing,    as   I    do, 

thofe  fentiments  of  juft  and  correct  hu- 
manity,   and   that  liberal,    yet   guarded 
reafoning  on  which  your  Lordfhip  pro- 
§  ceeded, 
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ceeded,  I  cannot  refrain  from  faying,  that 
you  there  difplayed  a  public  fpirit,  of 
that  character  and  defcription,  which  it 
is  not  flattery  to  extol. 

I  have  the  honour  to  be, 
With  great  refpeft, 

MY      LORD, 

Your  Lordfhip's  moft  obedient, 
And  moft  humble  fervant, 

Inner  Templf, 
March  1791. 

THQS  MACDQNALD. 
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PREFACE. 


f  I  ^  H  E  author  of  the  following  treatife  knows 
JL  little  of  his  own  mind,  if  any  thing  it  con- 
tains can  juftly  be  afcribed  to  a  preiumptuous  and 
intemperate  fpirir  of  reformation ;  which,  even  in 
matters  of  municipal  law,  abjures  all  relpeft  for 
eftablifhed  practice.  He  admires  the  genius  of 
that  philofophy  which  refifts  the  prejudices  of  habi- 
tual opinion,  and  penetrates  to  the  true  character 
of  things :  but  he  is  well  convinced  that  its  reafonings 
are  often  too  abftracl:  for  application  j  and  that  the 
good  to  be  derived  in  particular  inftances  from 
frequent  alterations  of  fixed  and  familiar  laws, 
would  upon  the  whole  be  far  overbalanced  by  the 
uncertainty  arifmg  from  perpetual  fluctuation,  Yet 
the  timid  pedantry  of  that  fubrmfTion  which  too 
often  fetters  the  minds  of  men,  has  nothing  in  it 
to  bear  the  teft  of  candid  reflection.  Bending  to 
every  abfurdity  with  implicit  obedience,  it  denies 
to  fociety  all  the  benefits  of  experience;  and  aims 
prepofteroufly  at  holding  ftationary,  what  muft  fof 
be  progreflive. 


•sii  PREFACE. 

Numberlefs  are  the  inftances  which  might  bo 
mentioned  of  long  fubfifting  errors  or  defers  ii^ 
moft  important  laws,  both  civil  and  criminal ;  fiich  as 
could  not,  but  for  the  lazy  habits  of  prejudice,  have 
been  fuffered  to  remain  for  any  length  of  time.  Till 
the  year  1690*  a  landlord  who  had  taken  or  dif- 
trained  his  tenant's  goods  for  rent  couid  not  by  any 
poffible  means  fell  or  difpofe  of  them  for  his  pay- 
ment. Till  I7O2-J-,  in  trials  for  treafon  or  felony, 
«he  witneffes  for  the  prifoner  were  examined  with- 
out oath  j  while  the  tcftimony  of  thofe  againft  him 
had  all  the  credit  of  that  folemnity.  Till  the  year 
1706^,  a  perfon  convicted  of  a  crime  which  the 
law  held  to  be  clergy  able ;  that  is,  fuch  as  ought; 
not  for  the  firft  offence  to  be  punifhed  with  death^ 
was  neverthelefs  hanged,  if  it  happened  that  he  had 
not  been  taught  to  read.  It  was  not  till  the  fame 
year  1706,  that  thofe  grofs  and  palpable  practices 
which  difgraced  the  courfe  of  judicial  proceedings, 
*nd  formed  the  fubject  of  the  amending  ftatute  of 
Queen  Anne  §  (penned  and  introduced  by  the  great 
Lord  Somers)  were  lopped  off,  or  ir.  part  reformed. 
And  till  fo  late  a  period  as  1727  (|  the  {imple  cafe  of 
two  contending  parties  having  mutual  debts  was 
unprovided  for  3  fo  that  inftead  of  fetting  off  the 
one  demand  againft  the  other,  and  having  one 
judgment  for  the  balance,  two  diftinct  actions 

*  z  William  and  Mary,  il<  i.  c.  5.         f  i  Anne,  ft.  2.  c.  9, 
t  c  Anne,  c.  6.  §  4  Anne,  c.  16. 

H  zGeo  2  c   22 

and 
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and  judgments  were  neceflfary.       Thefe  are  but 
examples. 


The  exifting  laws  of  civil  itnprifonment)  or,  in 
other  words,  the  laws  which  in  this  country  give 
to  plaintiffs  and  to  creditors  certain  powers  over 
the  perfons  of  defendants,  only  becaufe  plaintiffs 
make  oath  in  fupport  of  their  claims,  and  of  infol- 
vent  debtors,  only  becanje  they  are  injohent,  without 
even  profeffing  any  purpofe  of  difcrimination,  form 
a  fyftem,  in  all  its  parts,  fo  Angular,  and  apparently 
fo  repugnant  to  the  general  Ipirit  of  our  jurifpru- 
dence,  that  the  author  of  this  treatife  could  not 
refrain  from  making  an  exertion  to  bring  it  fully 

before  the  public. But  he  would  not  be  mif- 

\mderftood, — Pie  is  aware  of  that  dangerous  fpecies 
of  bigotry  which  wears  the  character  of  liberal 
opinion  j  and,  while  he  reprobates  the  laws  of  ar- 
reft  and  civil  imprifonment,  as  they  now  ftand, 
he  accedes  without  hefitation  to  the  following 
pofitions. 

i  ft.  That  no  law  or  eihblilhcd  legal  practice 
ought  to  be  altered  or  fuppreffed,  till  by  clear  de- 
nxmftration  it  is  fliewn  to  be  eflentially  pernicious; 
and  that  the  hiftory  of  fuch  a  law  or  legal  practice, 
however  clearly  its  origin  and  extenfion  may  be 
thereby  fhewn  to  have  arifen  from  an  abufe  of  form 
or  perverfion  of  principle,  ought  only  to  have  the 
of  meeting  that  prejudice,  or  fuperibdous 

reverence, 
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reverence,  which  precludes  enquiry — beyond  that 
point  it  ought  not  to  weigh. 

•tOJdbb 

adly,  That  no  law  whatever,  however  necefTary 
or  wife  it  may  be,  can  ftand  the  teft  of  reafoning 
from  extreme  cafes  of  private  hardfhip  or  injuflice 
fuffered  by  individuals  under  its  abufe.  ^ijqr 

•Hl/ll33     3'd 

3dly,  That  whatever  may  have  been  anciently  the 
cafe,  the  arreft  and  fudden  imprifonment  of  debtors, 
or  thofe  who  are  folemnly  charged  as  fuch,  are  now, 
in  certain  ctrcumjt  antes,  indifpenfably  neceffary. 

w  livs 

And  laftly,  that  a.  fair  creditor  is  rarely  a  vindic- 
tive oppreffor  of  his  unfortunate  debtor;  and  that 
fraudulent  or  dilhoneft  debtors,  are  far  more  nume- 
rous than  cruel  creditors. 

Ut>3T> 

It  was  with  the  full  impreflion  of  thefe  truths 
upon  his  mind  that  the  author  proceeded  to  con- 
fider  the  prefent  fubjecl,  and  treated  it  in  the  man- 
ner he  has  done.  Every  prefumption  is  in  favour 
of  a  fyftem,  which,  though  frequently  the  fubject  of 
complaint,  has  yet  fubfifted  for  centuries.  It  was 
therefore  neceffary,  by  defcribing  its  origin  and  ac- 
companying it  in  its  courfe,  to  (hake  the  afcendancy 
which,  to  the  exclufion  of  fair  reafoning,  it  had 
gained.  -  The  frequency  of  fraud,  and  the  grofs 
violations  of  common  honefty  and  juft  fentiment, 
which  the  unprincipled  and  ungrateful  conduct  of 
many  debtors  was  for  ever  prefenting  to  the  general 

view, 
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view,  ferved  to  keep  back  the  miferies  of  innocent 
and  unfortunate  men,  who  fuffered  as  infolvent 
debtors,  from  the  attention  which  in  juftice  they 
deferved.  It  was  therefore  neceflary  to  bring 
them  forward  to  obfervation  in  the  circum- 
ftances  which  truly  belonged  to  them.  By  a 
mifapplication  of  the  principle,  That  no  law  is  to 
be  cenfured  becaufe  injuftice  may  be  practifed 
under  its  abufe,  every  law,  however  noxious  and 
unjuft,  if  not  always  the  inftrument  of  iniquity, 
might  be  placed  beyond  the  reach  of  objection.  It 
was  therefore  neceflary  to  fhew  that  the  root  of  the 
evil  was  the  want  of  principle  and  confiflency  in 
the  law;  that  the  various  mifchiefs  it  produced 
arofe,  not  from  it  abufe,  but  from  its  regular  exe- 
cution; that  it  fwept  over  all,  without  difcrimina- 
tion;  was  lefs  frequently  beneficial  to  the  honeft 
creditor,  than  convenient  for  the  extortioner;  and 
in  fometimes  promoting  the  ends  of  juftice,  pro- 
moted them  by  chance. 

It  ftill  remained  to  anticipate  thofe  arguments 
which,  in  order  to  balance  what  cannot  be  the  fub- 
jeft  of  difpute,  ingenious  men  are  ready  to  fupport 
upon  fpeculative  ideas  of  fome  general  good.  With 
that  view  it  was  only  neceflary  to  try  the  law  in 
queftion  upon  principles  of  general  policy. 
4i<n§  arfi 

But  having  gone  fo  far,  it  became  proper  to  go 
farther;  for  to  prove  that  an  evil  exifts,  without 
offering  the  means  of  remedy,  i.s  but  an  unprofitable 

ufe. 
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ufe  of  words.  The  concluding  chapter,  therefore, 
iuggefts  certain  principles  and  ideas,  with  a  view 
to  the  formation  of  a  new  law,  for  the  great  ends 
of  protecting  the  unfortunate;  punifhing  the  dif- 
honeftj  inducing  the  difcharge  of  debtj  and  check- 
ing the  extravagance  of  credit. 
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TREATISE 

O  N 

CIVIL  IMPRISONMENT  IN  ENGLAND, 


PART       I. 

CHAP.      1. 

fbe  E/tablifoment  of  the  Superior  Courts  of  Law. 

THE  fuperior  courts,  which  have  been  long 
eftablifhed  in  England  for  the  various  pur- 
pofes  of  judicial  adminiftration,  are  at  this  day,  as 
courts  of  original  jurifdiction,  the  nobleft  feats  of 
juftice  in  the  world.  If  they  have  not  been  always 
fo  — if  there  have  been  times  when  they  were  defil- 
ed by  corruption,  or  difgraced  by  ignorance,  the 
people  can  look  back,  and,  with  a  fuller  iatisfa&ion, 
rejoice  in  the  fure  poffefiion  of  whatever  rights  the 
laws  of  their  country  have  given  them. 

The  old  Saxon  jurifdictions,  which,  under  the  fyf- 

tematic  policy  of  Alfred,  had  diffufed  the  equal  ad- 
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miniftration  of  jufiice  over  the  remoteft  parts  of 
the  kingdom,  were  fuperfeded  or  abolifhed  by  the 
Aula  Regis  of  the  Conqueror.  The  judges  of  that 
great  tribunal  were  the  king,  the  chief  jufticiar,  the 
great  officers  of  ftate,  and  the  greater  barons  of  par- 
liament, Subftantially  therefore,  and  in  truth,  the 
diftind  functions  of  magistracy  and  of  legiflation 
were  engrofled  and  exercifed  by  the  fame  perfons. 
In  a  collected  body,  with  the  king  at  tiieir  head, 
and  under  his  direction,  they  made  laws.  They 
were  then  the  great  council  of  the  nation,  and  ob- 
tained the  name  of  Parliament.  In  feparate  com- 
mittees they  applied  the  laws:  they  were  then  con- 
fidered  as  the  judges  of  feveral  courts. 

The  chief  jufticiar  prefided  over  their  delibera- 
tions. He  was  the  next  man  to  his  fovereign  in 
rank,  and  often  fuperior  to  him  in  confequence. 
Certain  perfons  learned  in  the  laws,  called  the  king's 
juftices,  were  appointed  to  inftruct.thefe  great  men 
in  the  law  upon  the  fubjefts  before  them;  but  it 
did  not  follow  that  the  law  was  to  be  fo  applied  — 
the  rights  of  the  parties  were  often  a  fecondary 
objed. 

In  this  ftate  of  things  it  frequently  happened  that 
the  private  contefts  among  the  people  were  either 
Jeft  to  work  themfelves  off  in  the  violence  of  ani- 
mofity  and  difcord,  or  to  be  brought  from  the  moft 
diftaflt  parts,  before  this  royal  court,  which  followed 
the  perfon  of  the  king  wherever  he  went.  It  was 
therefore  one  of  the  provifions  of  Magna  Charta, 
that  the  Common  Pleas,  refpedting  the  rights  and 

tranfa&ions 
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tranfactions  of  the  people  among  themfelves,  fhould 
not  follow  the  king,  but  be  determined  in  fome 
certain  place.  Thus  a  branch  was,  in  effect,  fplit  off" 
from  the  Aula  Regis,  and  a  diftinct  court  of  Common 
Pleas  became  ftationary  in  Weftminjfer  hall*. 

Yet  the  Aula  Regis  was  ftill  a  vaft  and  unwieldy 
machine,  the  unequal  prefiure  of  which  was  fevercly 
felt.  It  had  long  affected  the  power  of  the  fove- 
reign,  as  well  as  of  the  people  :  for  thofe  who  held 
the  adminiflration  of  juftice  (as  that  which  went 
under  the  name  of  juftice  was  then  adminiftered) 
held  the  command  of  the  kingdom.  But  this  could 
hardly  be  feen  by  men  who,  blinded  by  the  rude 
paflions,  the  grofs  fuperftitions,  or  the  narrow 
ambition,  of  barbarous  times,  had  therefore  no 
clear  ideas  of  their  own  interefts.  It  was  Edward 
the  frft  who  difcovered  the  neceflity  of  breaking 
clown  the  Aula  Regis,  for  the  fupport  of  royal  autho- 
rity. But  to  divide  its  powers  without  lofmg  thern^ 
was  a  tafk  which  called  for  all  his  vigour  and 


In  delegating  the  functions  of  magiftracy,  it  na- 
turally occurs,  that  certain  fubjects  can  hardly  be 
brought  under  the  immediate  infpection  of  the  fo- 
vereign  himfelf.  Such  fubjects  comprehend  the 
various  queftions  which  arife  in  the  civil  affairs  of 
the  people,  and  require  a  minute  and  laborious  at- 
tention to  all  thole  intricacies  in  the  application  of 
municipal  law,  which  fooner  or  later,  in  every  flate, 

*   See  I  lai  grave's  notes  on  l  Inft.  note  2.  71  b. 
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refolve  themfelves  into  a  fcience ;  increafmg  in 
magnitude  and  difficulty,  as  the  rights  of  die 
people  increale  in  value  and  variety.  .The  fuper- 
intendance,  management,  and  controul  of  public 
revenues  and  accounts,  form  another  branch,  which 
earinot  come  under  the  immediate  care  of  a  mo- 
narch- But  when  thefe  different  articles  are  dele- 
gated, thofe  which  remain  are  the  fit  and  necefTary 
objects  of  his  peculiar  attention.  As  the  father, 
and  protector  of  his  people,  it  is  his  duty  to  guard 
from  injury  the  lives  and  perfons  of  his  fubjects : 
as  the  great  keeper  of  the  peace  of  the  public,  he 
is  bound  to  watch  over  its  prefervation. 

It  is  the  chief  character  of  every  wife  eftablHh- 
ment,  to  follow  and  give  effect  to  the  natural  order 
of  things.  The  diftinct  departments  under  which 
the  objects  of  judicial  authority  thus  naturally  rang- 
ed themfelves,  were  therefore  wifely  reduced  into,  a 
regular  fyftem  of  policy  by  Edward,  While  he 
founded,  or  rather  reftored,  a  variety  of  iafcrior 
jurifdictions,  or  fubordinate  minifterial  offices,  for 
the  neceffary  purpofes  of  fp reading  abroad  over  the 
different  parts  of  the  kingdom,  and  extending  to 
caufes  of  ail  civil  defcriptions,  the  falutary  powers 
of  juilice,  the  greater  and  more  weighty  fubjects  of 
invefligation  were  formed,  in  the  above  order,  into 
three  fuperior  *jurifdictions.  The  firft-mentioned 
branch  of  affairs  fell  under  the  jurifdiction  of  the 

*  The  word  fuperior  is  ufed,  becaufe  the  great  barons  of 
parliament  ftill  retained  the  fupremt  appellate  jurifdi&ion  over 
tie  kingdom. 

Court 


ON  CIVIL  IMPRISONMENT.          $ 

Court  of  Common  Pleas,  which  had  been  before 
fixed  at  Weftminfter,  by  virtue  of  the  Great  Char- 
ter. The  fecond  was  made  the  department  of  cer- 
tain officers  ftyled  Barons  of  Exchequer,  whofe  chief 
functions  were  more  of  a  minifterial  than  a  judicial 
nature,  but  who,  in  exercifing  their  authority,  .re- 
fpecting  the  king's  accounts  and  revenues,  over  the 
king's  accountants  and  debtors,  foon  acquired  an 
ampler  juriiHiction.  Whatever  remained  of  the 
functions  of  magiftracy,  .ft.il!  continued  more  im- 
mediately in  the  hands  of  the  fovereign,  and  formed 
a  royal  jurifdiction,  which  comprehended  not  only 
fuch  higher  objects  of  cognizance  as  directly  affect- 
ed the  lives  and  perfons  of  individuals,  or  the  peace 
of  the  public,  but  alfo  the  controul  of  inferior  jurif- 
dictions,  and  fuch  caufes  of  complaint  as  admitted 
of  no  prec.ife  definition,  or  had  no  other  means  of 
remedy.  This  high  jisrifdiction  was  exercifed  by  a 
court  in  which  the  king  himielf  was  underftood  to 
prefide,  On  that  account,  and  in  contradiftinction 
to  the  Court  of  Common  Pleas^  or  Common  Bench,  it 
was  emphatically  ftyled  the  Court  of  King's  Bench ; 
and  porTerled,  inherently,  fuch  powers  of  legal  dif- 
cretion,  fuperintendence,  and  pre-eminence,  as  were 
fufficient,  in  every  poflible  cafe,  to  prevent  a  defect 
either  of  public  or  of  private  juftice*. 

*  The  above  is  prefented  as  no  more  than  a  general  fketch 
of  the  origin  of  the  fuperior  courts ;  which  the  author  has  briefly 
<iiawn  as  proper  introdu&ory  matter  to  his  main  fubjecl.  Par- 
ticular defcriptions  of  the  courts  will  be  found  in  Bra£tont  Britton, 
and  Fleta\  and  m oft  of  the  eminent  writers  of  the  law  havo 
treated  of  them  fully  and  hiftoricaUy. 
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CHAP.     II. 

'the  Origin  of  the  different  Modes  of  bringing  Parties 
before  the  Courts  of  King's  Bench  and  Common 
Pleas. 

THE  eftablifhment  of  different  jurifdicftions 
for  the  determination  of  private  difputes, 
\vith  the  necefiary  powers  for  compelling  obe- 
dience, gives  effect  to  the  due  and  regular  couife 
of  law:  but  it  allb  ferves  to  introduce  a  fpecies  of 
trefpafs  upon  the  peace  of  individuals,  perhaps  net 
much  lefs  dangerous  in  its  confequences  to  the  hap- 
pinefs  of  the  people,,  than  even  the  violence  of 
open  outrage.  It  is  not  then  enough  that  the 
law  provides  means  for  the  fecurity  of  right,  or  the 
reparation  of  civil  injury  :  it  muft  likewife  guard 
againft  their  abufe  $  that  they  be  not  perverted  for 
the  purpofes  of  levity,  refentment,  or  extortion. 

The  judges  of  the  Court  of  Common  Pleas, 
acting  purely  by  delegated  authority,  iffued  their 
procefs  in  general  by  virtue  of  a  power  exprefsly 
given  them,  in  every  particular  inftance,  by  fpe- 
cial  warrant,  ordering  the  party  to  appear  be- 
fore them.  They  could  not  of  themfelves  call  par- 
ties before  them  *  :  that  power  ftill  remained  with 
the  king,  and  was  exercifed  by  his  officer  who  had 
the  cu.ftody  of  his  great  feal,  ftyled  the  Chancellor. 
*  Appendix,  A. 
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Whoever  had  a  complaint  againft  his  neighbour  in 
matter  of  civil  right,  was  obliged  to  apply  for 
the  means  of  a  remedy  to  the  chancellor.  His  duty 
it  was,  in  chancery,  to  hear  the  party  complaining 
upon  the  particular  nature  of  the  complaint,  and  to 
give  him  a  writ,  or  warrant,  fhortly  defcribing  the 
caufe  (from  which  thefe  writs  were  denominated 
Brevia  *)  directed  to  the  fheriff,  for  the  purpofe  of 
obtaining  fatisfaction  from  the  party,  or  his  appear- 
ance before  his  majefty's  juflices  at  Weftminfter  to 
anfwer  to  the  charge.  But  the  writ  or  warrant  thus 
iffued  by  the  Chancellor  was  qualified  with  an  ex- 
prefs  condition  that  the  plaintiff  ihould  give  fecu- 
rity,  by  finding  pledges  or  fureties,  for  his  profe- 
cuting  the  fuit  with  effect;  fo  that  rf  he  proceeded 
without  grounds,  or  from  malice,  he  might  be 
puniihed  by  a  fine  to  the  king  for  this  abufe  of  the 
forms  of  juftice,  and  trefpafs  upon  the  peace  of  his 
fubjedfc  f.  Till  the  plaintiff  found  good  fubflantial 
fecurity  to  that  effect,  for  which  the  fheriff  was  an- 
fwerable,  the  fuit  could  not  be  commenced. 

Thus  the  Court  of  Common  Pleas  derived  its 
power  of  proceeding  from  die  Ipecial  warrant  or 
writ  of  the  king,  iffued  by  his  Chancellor  J  j  and 

*  Appendix,  B.  f  Appendix,  C. 

t  What  is  here  Hated  applies  to  tbe  general  jurifdiaion  of  the 
Court  of  Common  Pleas  in  common  aftions,  and  when  the  par- 
ties were  not  officers,  minifters,  or  privileged  perfons  of  the 
court.  Where  fuch  perfons  are  parties,  the  Court  of  Common 
Pleas  "  may  hold  plea  by  bill,  without  any  original  writ ;"  and 
they  may  alfo  grant  prohibitions  "•  to  keep  as  well  temporal  as 
ccclefiailical  courts  within  their  bounds  and  jurifUidionj  without 
any  original  or  plea  depending."  4  Inji.  99. 
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that  writ  put  a  negative  upon  proceeding,  if  fecu- 
rity  was  not  given  for  a  fair  and  bond  fide  profecu- 
tion  of  the  fuit. 

No  fuch  preliminary  warrant  from  Chancery  was 
however  neceffary  in  the  adminiftration  of  the  king's 
own  referved  and  pre-eminent  jurifdi&ion  refpeding 
fuch  matters  of  private  right  as  were  alfo  of  imme- 
diate public  concern ;  and  whatever  contained  in  it 
any  ingredient  of  criminality,  was  matter  of  imme- 
diate public  concern,  falling  properly  under  that 
pre-eminent  junfdiction.  There  the  fovereign 
exercifed,  by  his  judges,  his  own  inherent  functions ; 
and  precepts  or  warrants,  of  courfe,  and  in  the  firft 
inftance,  iflued  from  his  own  Court  of  King's  Bench, 
for  bringing  delinquents,  or  perfons  accufed  of  for- 
€tbk  injuries,  before  him  *. 

*  See  the  mode  of  bringing  defendants  before  the  Court  of 
,  Chap.  X.  infra. 
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CHAP.    III. 

The  extreme  Forbearance,  with  regard  to  Perjcnal-  Li~ 
berty>  of  the  antient  Proceedings  at  Law,  in  Civil 
Matters. 


"^H  E  original  writ  or  warrant  which  ifrued  from 
JL  Chancery  for  bringing  before  the  court  the 
party  charged  with  an  injury  purely  civil,  was  di- 
rected to  the  fheriff;  and  it  might  naturally  occur, 
that  the  law  gave  him  power  in  all  cafes  without 
diftinclion,  in  executing  his  warrant,  to  bring  the 
party,  if  he  difobeyed,  before  the  court  by  force. 
But  this  was  not  the  cafe — his  warrant  was  only  the 
original  ground  of  certain  writs  and  proceedings ; 
the  courfe  and  operation  of  which  give  a  juft  idea 
of  that  excefiive  regard  which  in  thole  days  was 
paid  to  perfonal  freedom,  even  in  the  exercife  of  the 
higheft  gnd  moft  important  powers  of  civil  autho- 
rity*. 

After  repeated  ads  of  wilful  difobedience  and 
contumacy,  by  not  appearing  in  court,  the  defen- 
dant was  ftill  fufFered  to  be  at  large,  and  perfect  maf- 
ter  of  his  perfon  j  and  as,  perhaps,  he  never  had  any 
property  to  lofe,  or  what  he  once  had  (which  might 
have  been  fufficient  to  pay  the  debt)  had  gene  to 
the  king  upon  the  writ  of  diftrefs  which  irTued  for 
his  difobedience,  all  the  fubfequent  writs  and  war- 

*  The  courfe  of  thefe  writs  and  proceedings  is  ftated  in  the 
Appendix,  D. 
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rants  which  fucccfiively  followed,  were  fulminated 
againft  a  fhadow. 

If  again  the  defendant  obeyed  the  original  writ,  by 
appearing  in  court,  and  judgment  pafied  againft 
him,  then  ftill  his  eftate  only  was  anfwerable — his 
perfon  was  free. 

Such  was  the  courfe  of  legal  proceedings  againft 
a  man  charged  at  the  firit  of  another  with  the 
breach  of  an  obligation  purely  civil.  But  where 
the  injury  was  attended  with  violence,  and  therefore 
the  cafe  had  fomething  criminal  in  its  nature,  or,  as 
the  law-books  exprefs  it,  favoured  of  criminality,  his 
perfon  was  not  fo  inviolably  fecure,  even  where 
the  proceedings,  fubfequent  to  die  original  writ, 
iffued  from  the  Court  of  Common  Pleas.  He  was 
liable,  in  an  action  of  thevt  nature,  eventually  to 
imprifonment ;  but  only  in  cafe  he  had  no  property 
to  diftrain,  and  not  till  after  repeated  warnings  had 
been  given  him  *. 

When  a  defendant,  having  been  brought  into 
court  by  force  of  diftrefTes  executed  againft  his  ef- 
fects, had  judgment  given  againft  him,  he  was  order- 
ed to  pay  a  fine  to  the  king  for  the  public  offence 
he  had  committed  ;  and  till  that  fine  was  paid  f,  he 
was  detained  in  cuftody  on  account  of  the  -public-,  but 
Hill,  if  he  fatisfkd  the  king  for  the  intereft  of  the 
public,  the  private  creditor  could  only  attach  his 
property  i  he  had  no  power  whatever  over  his  per- 
fon. 

*  Appendix,  E.  f  Gilbert's  La\v  of  Executions,  p.  59. 
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CHAP.      IV. 

A  Reflection. 

IT  was  a  wild  and  unwarrantable  liberty,  which, 
in  any  cafe,  fuffered  a  private  individual  to  fet 
himlclf  obftinately  againft  civil  authority,  by  re- 
peatedly contemning  a  lawful  command,  which  it 
was  at  all  times  in  his  power  to  obey.  The  origi- 
nal complaint  might  not  charge  him  with  any  cir- 
cumftance  of  violence  againft  his  neighbour;  but 
he  became  criminal  by  his  fubfequent  conduct. 
His  contempt  made  him  an  offender  againft  the 
public,  and  therefore  fubjecled  his  perfon  to  the 
coercive  power  of  public  authority.  But  if  die 
original  charge  was  for  an  injury  attended  with  cir- 
cumftances  of  force  and  outrage,  his  refufal  to  ap- 
pear in  court  was  a  proof  of  his  guilt ;  and  the 
violence  he  had  committed  againft  one,  was  fuffi- 
cient  to  (hew  that  his  liberty,  while  he  remained 
impunifhed,  was  dangerous  to  all. 

Yet  this  extreme  of  perfonal  freedom  has  been 
extolled  as  antient  Engliih  liberty — for  as  fuch  it  is 
defcribed  in  the  declamations  of  thofe  men,  who, 
in  viewing  the  rude  and  unprincipled  fimplicity  of 
former  times,  are  for  ever  dreaming  of  the  ideal 
felicity  and  vifionary  virtues  of  a  golden  age. 

The  legal  hiftorian  can  inform  us,  that  the  per- 
fons  of  men  were  often  placed  beyond  the  reach  of 
public  reftraint,  that  they  might  be  the  furer  vic- 
tims of  private  flavery. 

*  CHAP. 
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CHAP.      V. 

aw  of  Imprifonment  fcr  a  Civil  Injury,  unar- 
companied  by  Force,  introduced  in  favour  cf  tks 
BARONS. 

TH  E  progrefs  from  that  extreme  of  private 
perfonal  freedom,  which  counteracted  the  rre- 
ceffary  powers  cf  civil  authority,  to  its  oppofite  ex.- 
treme,  which  defeated  their  btft  purpofes,  is  now 
to  be  traced. 

It  was  onjy  by  degrees  that  the  idea  of  depriving 
a  man  of  his  liberty  in  any  cafe,  where  he  had  not 
forfeited  it  by  the  commifiion  of  fome  aft  of  open 
violence,  could  infmuate  itfelf  into  a  fyflem  of  laws 
which  rofe  upon  the  foundation  of  a  great  charter 
of  liberties*.  In  very  early  times,  dillionefty,  or  a 
difregard  of  the  rights  of  others,  affuming  one  uni- 
form rude  and  turbulent  character,  effected  its  pur- 
pofes by  forcible  means;  but  when  the  rights  of 
individuals  were  guarded  by  the  powers  of  a  focial 
compact  more  clofely  united,  and  better  braced, 
difhonefty  had  to  fteal  towards  its  ends  by  fecret 
artifice,  falfehoocl,  and  treachery. 

By  degrees,  therefore,  the  idea  which  had  been 
before  annexed  to  acts  of  open  violence,  extended 
itfelf  to  the  impofitions  practifed  under  all  the 
different  modes  of  fraud  and  artifice.  But  till 
the  laws  adopted  that  idea,  it  may  well  be  con- 

*  Appendix,  F. 

ceived 
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Ceived  what  enormities  were  committed  by  men, 
who  having  no  property  to  lofe,  and  nothing  to 
fear  for  their  perfons,  committed  them  with  im- 
punity :  yet  it  was  fome  confiderable  time  before  the 
laws  did  adopt  that  idea.  The  complaints  of  the 
poor  and  dependent  could  feldom  reach  the  feat  of 
government ;  and  in  thcfe  days  every  man  was  poor 
and  dependent  who  was  not  great. 

It  was  not  therefore  till  the  great  felt  the  evil  that 
a  remedy  was  thought  of.  It  had  become  a  com- 
mon practice  with  bailiffs  and  receivers" who  collect- 
ed the  rents  of  the  Barons,  to  abfcond,  without 
rendering  an  account  of  the  fums  they  had  received. 
In  fuch  a  cafe  the  thought  was  natural,  that  the 
ferfon  of  the  man  fhould  be  feized,  for  the  pur- 
pofe  of  compelling  him  to  do  what  was  clearly  in 
his  power,  namely,  to  render  an  account '-of  what  he 
had  received. 

In  the  reign  of  Henry  the  third  a  law  was  accord- 
ingly parTed*,  by  which  it  was  enacted,  That  bailiffs 
who  failed  to  account  to  their  lords,  if  they  with- 
drew themfelves,  and  had  no  lands  or  tenements  by 
the  feizure  of  which  they  might  be  diftrained  upon 
the  common  writ  of  attachment,  fhould  "  be  at- 
tached by  their  bodies." 

Natural  and  rational  as  the  general  idea  of  this 
law  certainly  was,  the  novelty  of  it  feems  to  have 
induced  a  degree  of  caution,  in  applying  the  remedy, 
which  rendered  it  nugatory,  or,  at  lead,  extremely 
inadequate.  The  arreft  of  the  defaulter's  perfon 
could  only,  after  all,  take  place  where  two  circum- 

*  52  Hen.  III.  c.  23.  Star,  of  Marlbridge. 
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fiances  concurred.  It  was  necefiary  not  only  that 
he  fhould  have  abfconded,  but  alfo  that  he  ihould 
not  have  belonging  to  him  a  freehold  eftate  in 
lands  or  tenements,  even  to  the  mofl  trifling  value*; 
for  it  was  ftrictly  interpreted  as  being  a  law  againft 
liberty.  If  he  either  remained  at  home,  or,  rather 
choofing  to  go  elfewhere  with  his  booty,  purchafed 
an  acre  of  land  within  the  county,  to  evade  the 
ftatute,  he  might  refufe  to  render  an  account,  and 
his  perfon  was  free  as  everf. 


*  z  Inlt.  144.  f  Appendix,  G. 
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CHAP.      VI. 

1'he  next  Law  of  Civil  Imprifonmenty  introduced  in 
favour  of  the  MERCHANTS. 

IT  was  in  the  celebrated  reign  of  Edward  the  firft 
that  the  law  firft  feized  upon  the  perfonal  liberty 
of  a  mere  debtor.  The  fame  views  of  ambition 
which  had  led  that  able  monarch  to  break  down 
the  grandeur  of  the  Aula  Regis,  by  annihilating  its 
leader  (the  great  jufticiar  of  the  kingdom)  and 
feparating  its  parts,  taught  him  the  expediency  of 
advancing  fome  new  acling  power  in  the  ftate, 
which  might  put  the  balance  into  his  own  hands, 
and  enable  him  to  preierve  or  deftroy  the  equili- 
brium at  pleafure.  The  Barons,  having  long  been 
the  lords  of  the  common  people,  were  hardly  the 
fubjefts  of  the  king;  and  he  faw  that  as  long  as  the 
common  people  were  the  mere  inftrmnents  of  others, 
they  would  be  the  inftruments  of  thofe  who  held 
over  them  the  immediate  means  cf  opprefllon.  It 
was  therefore  by  extending  the  views,  and  raifing 
the  principles  of  the  people  at  large,  that  he  wifely 
thought  of  being  indeed  the  monarch  of  his  king- 
dom. 

This  could  only  be  effected  by  enabling  them  to 
acquit  rights  and  interefts,  under  his  patronage  and 
protection,  which  Ihould  render  them  independent 
of  their  former  opprefibrs:  and  thefe  were  only  to 
be  acquired  by  means  of  the  extenfion  and  encou- 
ragement of  trade. 

But 
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But  as  the  law  then  ftood  it  was  hardiy  poftibie 
to  carry  on  the  fair  courfe  of  trade  with  fafety.  The' 
chief  confumers  of  every  commodity  were  in  thofc 
times  the  proprietors  of  land :  they  contracted  large 
debts  to  the  merchants :  their  larids  were  protected 
from  execution  by  feodal  principles ;  and  the  circui- 
tous progrefs  Qf&ftreffes,  even  diftrefles  infinite,  as  they 
were  called,  had  the  effect  to  encreafe  but  not  to 
remedy  the  mifchief.  Many  of  thefe  diftrefies 
brought  nothing  to  the  creditor,  but,  on  the  con- 
trary, carried  off  the  very  property  which  ought  to 
have  paid  him.  They  were  difregarded  by  fome, 
who  had  no  property  to  lofe,  and  defeated  by  others, 
who  held  the  corrupt  minifters  of  the  law  in  their 
intereft.  They  formed,  in  Ihort,  too  tardy  and  un- 
certain a  courfe  of  procedure  for  the  enforcement  of 
that  punctuality,  which  even  the  fimpleft  ideas  of 
trade  foon  fhew  to  be  indifpenfable  towards  the 
fupport  of  mercantile  credit. 

In  the  eleventh  year,  therefore,  of  that  monarch's 
reign,  the  ftatute  of  Acton  Eurndy  as  it  is  called,  was 
parTed  j  by  which  it  was  made  lawful  to  a  merchant, 
whofe  debtor  had  acknov/ledged  his  debt  before  a 
certain  magiftrate,  to  apply,  after  the  day  of  pay- 
ment, for  a  warrarit  to  fell  his  debtor's  moveables  and 
chattels ;  or,  if  no  buyer  was  to  be  found,  to  have 
them  delivered  up  to  him,  at  a  reafonable  price,  to- 
wards fatisfktion  of  the  debt ;  and  if  the  debtor 
"  had  no  moveables  whereupon  the  debt  might  be 
levied,"  the  ftatute  declared,  that cc  his  body  ihould 
then  be  taken  where  it  might  be  found,  and  kept  .-in 

prifon, 
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prifon,  until  that  he  had  made  agreement,  or  his 
friends  for  him." 

Two  years  after,  the  remedy  was  farther  extend- 
ed, with  much  feverity,  by  a  new  law*,  explanatory 
of  the  former  -,  by  which  the  debtor  of  a  merchant 
was,  after  the  day  of  payment,  made  liable  to  im- 
mediate imprifonment,  without  regard  to  his  effects ; 
but  with  exprefs  power  to  him,  at  any  time  within  a 
quarter  of  a  year,  to  fell  his  lands  or  chattels  for 
the  purpofe  of  difcharging  the  debt ;  and  after  ex- 
piration of  that  quarter,  all  his  lands  and  goods  v/ere  to 
be  delivered  to  the  creditor,  (f  by  a  reafonable  ex- 
*f  tent ;"  the  debtor's  body  being  ftill  kept  in  prifon 
till  payment  of  the  debt  by  means  of  his  eftate ; 
the  creditor  finding  him  bread  and  water  for  his  fuf- 
tenance.  It  was  declared  that  the  benefit  of  this 
ftatute  fhould  not  extend  to  the  JEWS. 

Both  thefe  ftatutes  have  been  underftood  as 
forming  one  entire  law;  both  being  entitled  theStafufe 
of  Merchants,  as  exclufively  in  favour  of  that  clafs 
of  men;  and  its  extraordinary  feverity  againft  their 
debtors,  arofe  from  the  circumftances  of  the  times. 

*  13  Edward  I.  ft.  3.  The  preamble  of  this  ftatute  points 
out  the  peculiar  objeft  of  the  law  in  thefe  words:  "  Forafmuch 
as  merchants,  which  heretofore  have  lent  their  goods  to  diverfe 
perfons,  be  fallen  in  poverty,  becaufe  there  is  no  fpeedy  remedy 
provided  whereby  they  may  fhortly  recover  their  debt  at  the 
day  of  payment;  and  for  this  caufe  many  merchants  do  re- 
frain to  come  into  the  realm  with  their  merchandize,  to  the 
damage  of  fuch  merchants  and  of  all  the  realm." — As  feveral 
parts  of  the  ftatute  may  afford  matter  of  obfervadon,  the  whole 
of  it  will  be  found  in  the  Appendix  H. 

C  The 
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The  rifmg  Interefts  of  trade  required  in  thofe  days 
the  helping  hand  of  government :  for  the  merchant, 
who  was  not  then,  as  he  is  now,  the  firft  private 
character  in  the  ftate,  had  to  ftrnggle  in  the  crowd 
againft  the  contempt  and  injuftice  of  the  great.  It 
was  Edward's  policy  to  bring  him  forward,  by  ex- 
traordinary legal  privilege  j  and  his  policy  was 
founded  on  public  wifdom. 


CHAP. 
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CHAP.     VII. 

.Another  Law  of  Imprifonment   in  favour   of  the 
BARONS. 

IT  was  not  Edward's  policy  to  attempt  any  fud- 
den  deprefiion  of  the  great  men  who  furrcunded 
his  throne.  He  knew  that  they  would  fall,  exactly 
as  the  commons  rofe  ;  and  it  was  only  necefiary  to 
divert  their  attention  from  the  turn  which  he  had 
given  to  the  balance. 

The  mercantile  body  had  received  fignal  marks 
of  favour  j  and  if  the  barons  had  not  at  the  fame 
time  been  foothed,  they  would,  it  is  probable,  have 
exerted  all  their  power  for  the  difcouragement  of 
that  body  of  men  j  not  as  rivals  of  any  note  or  con- 
fideration,  but  as  being,  in  their  eftimation,  unwor- 
thy and  contemptible  favourites. 

The  law  which  had  been  made  in  the  laft  reign» 
for  the  purpofe  of  compelling  by  imprifcnment  the 
bailiiTs  and  receivers  of  the  barons  to  render  their 
accounts,  was  in  itfelf  a  fit  fubject  of  amendment : 
for,  even  after  the  defaulter  had  complied  with  the 
law,  by  delivering  an  account,  the  fubftantial  evil 
Hill  remained.  That  account  might  ihew  a  heavy 
arrear  againft  him ;  and  there  the  flatute  was  filent. 
The  Barons,  therefore,  now  acquired  a  very  ftrong 
remedy,  giving  them  powers  over  the  perfons  of  their 
debtors,  (for  it  may  be  prefumed  that,  except  their  te~ 
nants,  their  receivers  of  rents  were  their  only  immedi- 
C  a  ate 
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ate  debtors)  ftill  more  ample  than  thofe  obtained  by  , 
the  merchants.  It  was  enacted  *,  that  their  bailiffs  and 
receivers,  upon  being  found  in  arrear  by  the  decifion 
of  auditors  (who  were  appointed  by  thefe  lords 
themfelves)  fhould  be  immediately  committed  to 
the  nearefl  prifon,  where  the  fheriff,  or  his  gaoler, 
was  to  keep  them  in  irons  ;.  and  where  they  were  to 
live  at  their  own  expence,  till  they  fully  fatisfied  their 
lords  for  the  arrears  which  they  owedf. 

Thefe  flatutes  againfl  bailiffs,  in  matters  of  account, 
are  material  to  the  prefent  purpofe,  as  they  are  re- 
ferred to  in  fubfequent  laws,  extending  imprifonment 
to  other  caufes ;  but  of  themfelves,  they  operated  only 
within  a  very  narrow  circle,  and  were  directed  againfl 
one  particular  object.  They  went,  indeed,  beyond 
the  line  which  had  long  been  held  facred,  and  which 
protected  every  man  from  the  lofs  of  liberty,  for  any 
caufe  fliort  of  open  outrage,  or  forcible  injury :  but 
they  were  alfo  levelled  againfl  an  act  of  the  worfl 
(pecies  of  difhonefly ;  namely,  a  breach  of  trufl,  ag- 
gravated, in  general,  by  a  difregard  of  one  of  the 
ftrongell  relations  then  known  in  the  flate. 

. 
*  1 3  Edward  I.  c.  u.  f  Appendix  I.  uoHj 
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CHAP.      VIII. 

Civil  Imprifomnent  farther  extended  by  the  Legijlatun* 

FOR  upwards  of  fixty  years  the  law  of  imprifon- 
ment,  for  a  caufe  purely  civil,  refted  where  it 
had  been  left  by  Edward  the'firft,  viz.  with  Barons 
who  had  been  defrauded  by  difhoneft  ftewards,  and 
merchants,  who  required  all  the  encouragement  and 
aid  which  extraordinary  privileges  and  protection 
could  give.  It  operated  upon  fuch  particular  cir- 
cumftances  as  at  firft  juftified  its  introduction,  and 
afterwards  facilitated  its  progrefs.  The  idea  was  no 
longer  novel.  The  practice,  in  thofe  fpecial  cafes, 
had  reconciled  it,  by  habit,  to  the  minds  of  the 
people.  When,  therefore,  it  was  afterwards  ex- 
tended to  others,  it  proceeded  without  obfervadon  ; 
till  at  length  it  grew  infenfibly  into  a  common, 
courfe  of  execution. 

In  thofe  days,  the  circle  of  contingencies,  in  the 
affairs  of  men,  was  more  bounded  than  it  is  nowj 
their  connections  were  fewer  j  their  tranfactiohs  lefs 
complicated.  The  effects,  therefore,  of  future  events, 
were  more  within  the  range  and  forefight  of  pru- 
dence; and  it  followed,  as  a  neceflary  confcquence, 
that  fewer  honeft  individuals  could  be  ruined  by 
unforefeen  calamities.  In  general,  an  infolvent 
debtor  was  then  an  unworthy  member  of  fociety.  So 
uncertain  were  the  obligations  which,  in  antient  times, 
arofe  from  implied  engagements,  that  a  debt,  tech- 
C  3  nically 
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nically  fo  called,  being  a  right  to  demand  afum  cer- 
tain, was  founded  on  fome  public,  or  judicial,  act,  or 
written  inftrument  j  or  fuch  a  contract,  without 
writing,  as  might  reduce  the  fum  demanded  to 
a  certain  precife  amount.  To  debts  of  this  de- 
terminate nature  the  aEtion  of  debt  was  confined ;  and 
if  it  proceeded  upon  a  written  inftrument,  fuch  as  a 
bond  or  deed,  the  defendant  could  run  little  hazard 
of  fufFering  by  an  erroneous  or  unjuft  judgment  -, 
becaufe,  if  the  debt  had  been  paid,  the  bond  or 
deed  would  have  been  cancelled.  If  it  proceed- 
ed upon  a  fimple  contract,  there  was  a  privilege 
incident  to  the  action,  which  indeed  lay  open  to 
manifeft  objections  in  point  of  expediency  as  well 
as  juftice,  but  protected  an  honed  defendant  of 
fair  character.  He  was  permitted  to  clear  himfelf 
of  the  demand,  by  fwearing  that  he  owed  nothing  j ' 
which  was  conclufive,  if  he  got  eleven  of  his  neigh- 
bours (who  were  called  compur -gators)  to  fupport 
his  credit,  by  making  oath  that  they  believed  he 
fwore  truly.  This  was  termed  waging  his  fazv*. 

To  this  action  of  debt  (for  reafons  perhaps  found- 
ed upon  the  particular  nature  of  fuch. actions)  and 
alfb  to  the  action  aftZethtue,  in  which  the  defendant 
had  the  fame  privilege  of  wager  of  law,  the  fame 
procefs  againil  the  perfon  of  the  defendant,  which 
had  been  given  to  the  Barons  againft  their  bailiffs ; 
or,  in  other  words,  the  law  of  imprifonment  by  arrefl, 
was  extended  in  the  reign  of  Edward  the  third  f. 

*  The  fource  of  this  practice  has  been  often  traced,  and  is 
well  known — Even  now  it  is  known  in  lu-w. 
f  25  Edward  I II.  c.  17. 

In 
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In  the  action  of  detinue,  the  nature  of  the  injury 
had  fomething  criminal,  or  at  leaft  grokly  difhoneft, 
in  its  competition.  That  action*  lay  againft  a  per- 
ibn  who  having,  by  fair  means,  or  with  the  appear- 
ance of  right,  got  the  goods  of  another  into  his 
polleflion,  afterwards  wrongfully  detained  them. 
He  had  not  indeed  poffrffed  himfelf  of  them  by  thefc 
or  robbery  j  but,  from  the  moment  he  refufed  to  re- 
ftore  them  to  the  right  owner,  he  held  them  by 
no  better  title. 

*  Now  fuperfeded  in  practice  by  the  adlion  of  trover,  in 
which  there  lies  no  wager  of  law:  as  the  action  of  debt,  on 
fimple  contract,  is,  (partly,  for  the  fame  reafon),  fuperfeded,  in 
praftice,  by  the  adiion  of  indebitatus  aj/limpfit,  for  breach  of 
promife,  or  of  affiimfjit ;  which  is  the  technical  word  for  en- 
gagement or  undertaking. 

. 
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CHAP.     IX. 

*Lbe  Law  of  Imprijonment  Jlitt  further  extended  in 
Pr  a  ft  ice;  but  not  by  the  Legiflature. 

FOR  fome  time  after  the  eftablifliment  of  the 
feveral  courts  of  law,  claims  of  right  were 
moft  frequently  both  made  and  refilled  with  cir- 
cumftances  of  force  and  violence,  and  the  proper. 
fubjects  of  jurifdicYion  belonging  to  the  Court  of 
King's  Bemhy  comprized,  in  thofe  days,  a  great 
(hare  of  all  the  difputes  which  occurred  among  the 
people.  An  injury,  in  matter  of  private  right,  was 
then  often  truly,  as  v/ell  as  technically,  denomi- 
nated a  trefpafs  vi  et  armis. 

But  the  fubjects  of  litigation  changed  of  courfc 
with  the  '  manners  of  the  people.  Civil  injury, 
without  any  mixture  of  violence,  gave  occafion  to 
many  actions ;  and  as  thefe  were  properly  fubject  to 
the  jurifdiction  of  the  Court  of 'Common  Pleas  3  which 
had  alfo  cognizance  of  certain  forcible  injuries,  by 
ipecial  warrant,  or  original  writ  from  Chancery  for 
each  particular  caufe,  that  court  foon  came  to  de- 
termine moft  of  the  queftions  of  private  right  which 
occurred. 

The  bufmefs  of  the  Court  of  King's  Bench  was 
in  this  manner  much  abridged;  and  it  would  feem, 
that  there  have  been  judges  who  found  lefs  enjoy- 
ment in  the  honourable  porTeffion  of  their  own  proper 
pre-eminent  jurifdiction,  than  in  the  conilant  exer- 
cifc  of  judicial  power,  however  trivial  the  fubject, 
4  The 
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The  active  fpirit  of  induftry  began  to  be  bufy  even 
on  the  bench;  and  its  fubftantial  gains  foon  bore 
down  the  dignity  of  magiftracy*. 

The  chancellor,  in  exercifing  his  power  of  ifibing 
the  king's  original  writs  at  the  fuit  of  the  parties 
complaining,  by  which  the  Court  of  Common  Pleas 
was  authorized  to  take  cognizance  of  caufes,  was 
frequently  obliged  to  form  new  writs,  according  to 
the  exigencies  of  particular  cafes,  to  which  former 
precedents  did  not  apply.  This  was  indeed  the 
fubject  of  "a  fpecial  itatutef;  and  an  action  founded 
upon  any  fuch  newly-formed  writ,  was  technically 
called  an  action  of  trefpafs  on  the  cafe,  to  dirtinguifh  it 
from  the  action  of  trefpafs  vi  et  armis,  according  to 
the  different  nature  of  the  injury.  For  though  both 
had  the  appellation  of  trefpafs,  yet  the  trefpafs  vi  et 
armis,  applied  properly  to  an  act  which  was  "  in 
icfelf  an  immediate  injury  to  another's  perfon  or  pro- 
perty." And  the  actiqn  on  the  cafe  applied  'to  an 
omiffion;  or  to  an  act  which  was  not  immediately, 
but  only  by  confequence,  and  collaterally,  injurious. 

The  various  queflions  thus  arifing  from  the  mul- 
tiplicity of  new  rights,  which  the  tranfactipns  of 
an  improved  fociety  had  introduced,  were  brought 
before  either  of  the  courts  indifferently ;  ac- 
cording to  the  fuggeftion  of  the  plaintiff  at  fuing 
out  his  original  writ  from  Chancery.  And  the 
Court  of  King's  Bench  came  alfp  frequently  to  act 
by  a  delegated^  not  an  original  authority,  even  in 
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judging  of  injuries  which  were  held  in  law  to  bci 
trefpaffes  both  againft  the  private  party  and  the 
public  peace;  and  were'confequently  the  proper  fub- 
ject  of  their  own  original  jurifdiction*. 

From  that  time,  thofe  lines  of  diftinction  which 
had  been  clearly  and  ftrongly  marked  out  at  the 
eftabiifhment  of  the  courts,  were  rendered  obfcure- 
and  confufed.  The  courts  came  foon  to  be  rival 
powers,  and  were  bufily  fuperfeding  the  legiflature 
by  fittitious  contrivances,  which  operated  as  new 
laws.  Indeed,  all  their  proceedings  were  fufnciently 
expreffive  of  what  was,  in  thofe  days,  their  ultimate 
object — which  was  neither  the  protection  of  perfonal 
liberty;  the  fecurity  of  property;  the  fuppreffion  of 
groundlefs  litigation;  nor  the  peace  of  the  public. 

The  legiflature,  it  has  been  obferved,  had  already- 
removed  the  natural  impreffion  (inconfiftent,  indeed, 
in  its  full  extent,  with  the  well-being  of  advanced 
fociety)  that  no  civil  power  could  touch  the  per- 
ibnal  freedom  of  a  man,  who  had  committed  no 
violent  wrong,  or  offence  againft  the  peace  of  the 
public;  and  the  people  therefore  were  prepared  to 
fufter  the  gradual  progrefs  of  imprifonment,  even 
for  the  declared  purpofe  of  preventing  only  a  re- 
mote inconvenience. 

The  writs  of  trefpafs  from  Chancery  came  focn  to 
be  formed,  with  a  view  more  to  the  procefs  which 
might  be  convenient  for  the  plaintiff  than  to  the 
nature  of  his  complaint.  Caufes  which  had  nothing 
in  them  of  trefpafs,  or  active  injury,  but  arofe  perhaps 

*  Appendix  L. 
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from  omiffion,  had  yet  been  denominated  trefpafies: 
and  partly,  perhaps,  to  favour  die  jurifdi&ion  of 
the  Court  of  King's  Bench,  or  to  divide  the  buii- 
neis  of  civil  actions  more  equally  j  but  chiefly,  to 
authorize  the  imprifonmeht  of  the  defendant,  for 
which  purpofe  a  charge  of  violence  was  indifpenfable, 
they  were  often  feigned  (without  the  fmalleil  colour 
of  truth)  to  have  been  attended  with /era*. 

Thus  in  numberlefs  inftances,  before  the  legifla- 
ture  had  extended  imprifonment,  a  defendant  was 
deprived  of  his  liberty  by  the  falfe  application  of  a 
word. 
. 


CHAP. 
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CHAP.      X. 

*The  fame  Subjeft  continued. 

BY  means  of  fictions,  confiderably  bolder  than 
that  which  has  been  juft  defcribed,  the  laws 
of  arreft  and  imprifonment  were  carried,  in  practice, 
ftill  farther. 

When  a  defendant  was  in  the  cuftody  of  the 
Court  of  King's  Bench ;  that  is,  in  prifon,  by  its 
authority  upon  a  charge  of  forcible  injury,  he  might, 
if  fued  in  another  court,  have  got  clear  of  that  fe- 
cond  action,  by  pleading  the  privilege  arifmg  from 
his  being  already  in  the  cuftody  of  the  Court  of 
King's  Bench*.  Upon  this  a  principle  arofe,  that 
the  court  having  him  in  cuftody  for  one  fort  of 
injury,  was  entitled  to  proceed  againft  him  for  caufes, 
of  a  nature  totally  different. 

This  principle,  by  a  fiction  contrived  for  the  pur- 
pofe,  the  officers  of  the  court  turned  to  good  ac- 
count. It  was  onlyfuppofmg  a  man  to  be  guilty  of 
a  trefpafs,  or  public  offence,  fuch  as  fell  under  the 
proper  cognizance  of  the  court,  while  perhaps  they 
knew  him  to  be  innocent.  The  proper  warrant  of 
the  court,  viz.  the  Bill  of  Middle/ex,  (as  it  is  gene- 
rally termed)  was  iffued  for  feizing  his  perfcn  im- 
mediately, and  taking  him  into  the  cuftody  of  the 
court,  that  he  might  anfwer  (as  it  was  feigned)  for 

*  .Appendix  M. 
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the  trefpafs  with  whicfy  he  was  charged.  He  was 
brought  accordingly,  as  a  delinquent,  before  the 
court,  and  then  given  to  underftand,  that  the  warrant 
had  charged  him  with  a  fuppofed  trefpafs,  or  forcible 
injury,  for  the  fole  purpofe  of  entitling  them  to  feize 
his  perfon;  and  that  noWj  being  a  prifoner,  he  was 
only  to  anfwer  a  complaint  made  againft  him  by 
his  neighbour,  refpecting  a  debt,  or  private  tranf- 
action  between  them. 

The  Court  of  Common  Pleas  acted,  of  courfe, 
upon  a  fimilar  plan,  and  proceeded  upon  a  ficti- 
tious trefpafs,  which  authorized  the  fubfequent  pro- 
cefs of  imprifonment— for  it  is  to  be  remembered, 
that  without  a  charge  of  trefpafs,  imprifonment,  or 
capias,  was  no  part  of  their  procefs*. 

The  Court  of  Exchequer  proceeded  alfo  in  a  fimi- 
lar manner.  Their  jurifdiction  was,  in  its  original 
nature,  ftrictly  limited  and  very  clearly  defined. 
As  mentioned  in  a  former  chapter,  they  had,  minif- 
terially,  the  management  of  the  king's  revenues, 
and  judicially,  the  power  of  proceeding  in  matters 
refpecting  his  debtors.  When,  therefore,  they  meant 
to  exceed  their  jurifdiction,  titty  fuppofed  the  plaintiff 
to  be  the  king's  debtor.  Upon  that  falfe  fuggeftion 
or  fiction,'they  ifTued  their  own  writ  againft  the  defend- 
ant, as  being  debtor  to  the  king's  debtor ;  averring, 
that  the  plaintiff,  as  the  king's  debtor,  was  thereby 
the  left  f  akle  to  Pav  tne  king's  debt.  Upon  that 


*   See  cJ.iap.  3,  fupra. 

f  The  writ  therefore  obtained  the  name  of  Quo  minus,  from 
the  introductory  words  of  the  fentence. 

fiction, 
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fiction,  this  debtor  of  the  Juppcfed  debtor  of  the  king, 
was  feized,  imprifoned,  and  brought  into  court  •> 
and  then  the  fidion  had  done  its  office*. 

*  The  encouragement  and  indulgence  which  the  fpirit, 
either  of  litigioufncfs  or  rapacity,  daived  from  this  eagernefs 
cf  prndlitioners,  belonging  to  particular  courts,  to  acquire  em- 
ployment, may  be  eafily  conceived — yet  the  fictions  made  ufe  of 
to  draw  jurifdiction  to  different  courts,  in  cafes  of  which  they 
had  no  legal  cognizance,  while  they  gave  rife  to  many  illegal 
imprifcnments,  may  have  been  productive  of  one  very  important 
good  confequence,  as  "  they  have  probably,"  to  ufe  the  words 
cf  Mr.  Mitford  in  his  treatife  on  the  pleadings  in  Chancery, 
««  had  the  effeft  of  preventing  that  abufe  of  power  which  is  too 
"  often  the  confequenee  of  the  fingle  jurifdidlion  of  one  fupreme 
*'  court."  The  legiflature  however  might,  without  the  aid  of 
fc&ion,  have  done  the  fame  thing. 
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CHAP.       XL 

*The  Law   of  Imprifonment  ftill  extended  by  the 
LEGISLATURE. 

FO  R  upwards  of  one  hundred  and  fifty  years, 
vi±.  from  the  25th  of  Edward  the  third,  to 
the  1 9th  of  Henry  the  feventh,  the  law  of  civil  im- 
prifonment  was  not  extended  by  the  legiflature* — 
it  was,  en  the  contrary,  alleviated  in  the  reign  of 
Henry  the  fixth,  by  the  ftatutory  introduction  of 
bail  to  the  fheriff,  to  be  afterwards  explained. 

During  that  period,  however,  the  induftry  of  the 
practitioners  of  the  law  had  been  bufily  and  profitably 
employed  in  fictitious  practices,  which  were  fome- 
times  attended  with  certain  falutary  effects;  but,  in 
extending  imprifonment,  without  law,  were  clearly 
unjuftifiable.  Thofe  practices  met  at  length  indirectly 
with  the  approbation  of  the  legiflature.  The  law  of 
imprifcnment,  by  arreft  of  the  defendant,  was  extend- 
ed by  ftatute  f  to  all  actions  upon  the  cafe  (as  they 
were  technically  denominated)  that  is,  to  all  fuch 
actions,  proceeding,  as  already  explained,  upon 
original  writs,  for  damages,  arifing  confequen dally 
from  the  particular  circumftances  of  each  particular 
cafe. 

This  was  extending  the  law  of  imprifonment, 

*  Appendix  N.          f  19  Henry  VII.  c.  9. 
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without  reftriction  or  qualification,  to  almofl  every 
cafe  which  could  occur*,  and  putting  it  far  beyond 
the  forefight  of  any  man  to  guard  againft  it. — 
Obligations  in  law  arifmg  from  the  moft  remote 
confequences,  might  at  any  time  deprive  him  of  his 
liberty. 

But  in  former  times,  the  particular  genius  of  the 
monarch  gave  birth  to  particular  laws  for  the  govern- 
ment of  the  people;  even  where  his  own  immediate 
interefts  did  not  require  their  aid.  It  was  in  the 
reign  of  Henry  the  Jeventh  that  the  law  thus  extend- 
ed the  imprifonment  of  defendants  upon  mere  civil 
demands.  The  fpirit  of  avarice  was  then  feated 
on  the  throne  of  England;  and  the  rights  of  per- 
fonal  freedom;  the  independence  of  integrity;  the 
efforts  of  induftry;  even  the  facred  claims  of  mif- 
fortune,  were  relentlefsly  facrificed  at  her  fhrine. 
The  reign  of  Henry  the  feventh  became  the  petty 
tyranny  of  an  extortioner;  not  the  fovereignty 
of  a  monarch:  and  the  people  were  taught,  by 
the  balV  miniftry  of  Empfon  and  Dudley,  and  the 
frigid  maxims  of  their  matter,  that  a  failure  in 
the  punctual  payment  of  money,  was  a  wrong, 
which  no  diftjndtions  or  circqmftances  could  ex- 
tenuate. 

*  It  vas  afterwards,  by  23  Henry  VIII.  c,  14.  extended  to 
aftions  of  annuity  and  covenant. 
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CHAP.    XII. 


tfhe  benefit  of  Summons  or  Warning,  previous  to  the 
Arrejl  and  Imprisonment  of  Defendants,  taken  away 
by  new  contrivances,  founded  upon  Suppofition  and 
Fiftion. 

IN  fuch  actions  as  proceeded  upon  an  original 
writ  from  Chancery,  the  courts  could  only  feize 
the  perfon  of  the  defendant  by  a  fubfequent  writ 
of  c.dpias  ad  refpondzndum  iflued  againft  him,  even- 
tually, and  after  the  warning  which  preceding  writs 
afforded  him.  The  officers  of  the  courts  were  thus 
frequently  difappointed;  as  defendants  who  received 
fuch  previous  notice,  had  an  opportunity  of  com- 
promifing  claims,  or  appealing  to  the  reafon  and 
humanity  of  creditors. 

But  they  had  alfo  an  opportunity  of  flying  fud- 
denly  from  their  country  like  felons ;  of  relinquifn- 
ing  their  early  habits ;  breaking  the  deareit  ties  of 
nature ;  and"  wandering  forlorn  in  a  land  of  ftrangers 
— for  to  this  ftate  of  mifery,  it  was  faid,  a  debtor 
would  fubmit,  rather  than  yield  himfelf,  a  helplcfs 
priibner,  to  aniwer  for  a  debt  he  could  not  pay. 

The  practice  of  the  courts,  therefore,  took  a  new 
courfe.  By  a  chain  of  fictitious  contrivances,  they 
afilimed  the  power  of  originating  actions  in  fuch 
cafes  as,  the  law  faid,  fhould  only  be  originated  by 
the  king's  writ  from  Chancery — plaintiffs  were  in 
Jubilance,  though  not  perhaps  in  form,  delivered 
D  from 
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from  the  preliminary  of  finding  fledges  of  f 
or  feciirity  to  the  public,  againft  groundlefs  or  ma- 
licious fuits ;  and  defendants  were  inftandy  feized  by 
the  officers  of  court,  without  notice,  intimation,  or 
warning  of  any  fort  -,  fo  that  their  "  bodies"  could 
not,  by  any  poffibility,  be  withdrawn  from  the  united 
power  of  the  plaintiff,  the  judge,  and  the  gaoler. 

The  minds  of  the  few  who  obferved  fuch  innova- 
tions were  diverted  to  confiderations  of  the  conve-* 
niency,  which,  it  was  faid,  would  refult  from  a 
practice  correctory  of  the  law— And  the  plan  was 
carried  into  effect;  thus — 

An  original  writ  from  Chancery  was  fuppofed — 
Pledges  of  profecution,  or  fecurity  againft  ground- 
lefs  and  malicious  fuitsy  were  fuppofed — the  notice 
to  the  defendant  was  fuppofed — the  fheriff's  inquiry 
for  goods  was  fuppofed—  his  anfwer  or  return,  that 
the  defendant  had  no  goods,  was  fuppofed— And 
upon  thefe  various  fuppofitions,  of  important  facts  *v 
the  writ  for  feizing  the  defendant's  perfon  iffued  on 
the  inftant  j  and,  inftead  of  being  the  very  laft,  was 
the  frft  proceeding  againft  him.  All  the  preced- 
ing fteps  were  regularly  taken  in  law,  that  is,  (ac- 
cording to  the  meaning  of  the  expreffion  in  many 
cafes)  they  were  not  taken  in  truth. 

The  blow  thus  -fecretly  and  fuddenly  given,. 
m  every  cafe,  without  regard  to  circumftances, 
it  was-  impcfiible  to  ward  off,  even  by  fair,  and 
amicable  means ;  t  and  the  credit  and  character 
of  the  defendant  perhaps  .were  ruined.  But  the  offi- 
cers of  the  court  were  made  fure  of  emoluments, 
*  Appendix  O. 
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Which  might  otherwife  have  efcaped  them.  The 
legiflature  knew  nothing  of  thefe  new  laws  j  but 
the  people  were  told  "  In  fiftiom  juris  confiftit  equt- 
tas"~  All  obftruftions  or  precautions  in  the  way  of 
fuitors,  (becaufe  fome  had  tended  to  the  delay  of 
juftice,)  were  now  thrown  down ;  and  the  body  of 
a  defendant,  which  might,  it  was  faid,  have  been 
withdrawn  from  the  plaintiff  by  voluntary  banifh- 
ment,  was  thus  fecured  to  him  by  imprifonment*. 

*  It  need  hardly  be  obferved,  that  whatever  reflections  may 
arife  upon  the  conduft  of  the  courts  formerly,  in  not  annihilat- 
ing fees,  but  difpenfing  with  proceedings,  which  flood,  reafon- 
ably,  between  a  mere  defendant  and  imprifonment,  and  which 
it  was  their  duty  to  have  preferved  wherever  they  had  not  been 
fuperfeded  by  ftatute;  and  however  far  it  may  be  corrcftly 
jufl  to  fay,  that  fuch  practices  were  dangerous  and  illegal,  it 
does  by  no  means  follow  that  thofe  exploded  proceedings  ought 
now  to  be  reilored  in  practice,  or  any  thing  fimilar  to  them 
adopted.  It  will  appear  from  the  fequel  that  they  have  not 
been  ftated  with  any  fuch  pnrpofe  in  view, 
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CHAP.    XIII. 

_ 

The  Maxim  "  IN  FICTIONE  JURIS  GONSISTIT 

EQUTTAS." 

SUCH  general  maxims  as  communicate  no 
precife  idea,  are  weapons  equally  dangerous  in 
the  hands  of  perfidy  and  corruption,  or  of  igno- 
rance. 

Thofe  ftrange  miihapen  powers,  which  prevailed 
in  the  reign  of  Charles  the  firft,  practifed  the  worft 
of  their  prepofterous  follies  and  abufes,  under  the 
motto  "  Saluspopultfupremalex."  The  people  were 
pleafedwith  the  found;  and  never  confidered  that, 
of  itfelf,  it  meant  nothing,  becaufe  it  defined 
aothing. 

The  wildeft  latitude  of  opinion,  or  perverfion  of 
udicial  authority,  has,  at  times,  found  flicker  under 
the  adage  "  Eft  boni  judicis  ampliare  juftitiam" 

The  maxim  "  In  fitfione  juris  confiflit  equitas" 
when  taken  as  a  general  maxim,  degrades  the  dig- 
nity of  juftice,  and  is  an  infult  to  legiflative  wif- 
dom.  Yet  this  maxim  has,  in  the  writings  even  of 
thefe  days,  been  repeated  and  extolled  as  a  propo- 
fition  which  every  inftance  demonflrates. 

When  from  premifes  which  have  no  foundation  in 
fact,  but  are  fuppofed  in  law,  a  found  conclufion  is 
drawn,  and  a  falutary  effect  produced,  juitice  is 
adminiftered  by  the  machinery  of  legal  fiction.  But 

juftice 
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juftice  difclains  to  furrender  her  own  natural  cha- 
rafter,  or  to  diftort  her  proceedings,  by  travelling 
through  circuitous  paths,  to  that  which  may  be  di- 
rectly attained.  Where  the  alternative  is,  that  with- 
out the  ufe  of  a  fiction,  in  form,  either  the  legifla- 
ture  mufl  ftrike  at  the  root  of  a  whole  fyftem  to 
get  at  a  particular  evil ;  or  judges  be  compelled  to 
ftretch  out  the  arm  of  authority  in  fupport  of  pal- 
pable iniquity,  the  affiftance  of  legal  fiction  is  there 
to  be  permitted.  But  when  legal  fiction  operates 
againft  the  ends  of  juftice,  and  the  beft  principles 
of  nature,  it  acts  in  oppofition  to  the  only  purpole  it 
can  profcfs ;  and  then  deferves  another  name  *. 

*  See  an  cbf;rva'ion  on  the  fubjed  of  legal  fiftion,  by  Lord 
fylansfelJy  Appendix  P. 
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CHAP.      XIV. 

BAIL  for  the  Appearance  of  Defendants— or  "  BAI£ 
TO  THE  SHERIFF." 

THE  perfonal  liberty  of  defendants  having 
become  a  lucrative  fubjedof  pofTeffionin  the 
hands  of  the  minifterial  officers  of  the  law,  fheriffs 
and  their  followers  let  to  farm  the  emoluments  of 
their  power — The  confequences  were  dreadful. 
The  country  was  over-run  by  bands  of  robbers,  clad 
in  the  garb  of  office,  and  armed  with  the  warrants 
of  civil  authority.  The  people  were  frightened  at 
the  name  of  their  fovereign. 

This  had  been  the  ftate  of  things  for  a  long 
courfe  of  years,  when,  by  a  flatute  of  Henry  the 
fixth,  fome  interruption  was  given  to  thofe  depre- 
dations. By  that  ftatute*  fuch  offices  were  no 
longer  to  be  let  in  farm ;  and  perfons  arrefted  by 
the  fherirT  upon  actions,  were,  agreeably  to  the 
common  law,  to  be  fet  at  liberty,  upon  reafonablc 
fureties,  or  bail  for  their  appearance, 

*  23  Hen.  VI.  c.  9.— The  preamble  of  this  ftatute  (hews 
the  prevalence  of  thofe  abufes  which  have  been  defcribed  above. 
It  is  in  thefe  words :.  "  Item,  the  king  confidering  the  great 
perjury,  extortion,  and  oppreffion,  which  be  and  have  been  in 
this  realm  by  his  (heriffs,  under-fheriffs,  and  their  clerks,  coro- 
ners, ftewards  of  franchifes,  bailiffs,  and  keepers  of  prifons,  and 
other  officers,  in  divers  counties  of  this  realm,  hath  ordained 
by  authority  forefaid,  in  efchewfng  all  fuch  extortions,  perjury, 
aa'4  oppreffion,  that  no  ftieriff,"  &c, 

Yet 
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Yet  they  were  only  delivered  from  the  hardfhips 
of  immediate  imprifonment.  In  fact,  their  perfons 
were  given  up  to  their  bail  inflead  of  the  gaoler, 
Jf  the  defendant  did  not  appear,  the  bail  were  an^ 
fwerable  to  the  extent  of  the  bail  bond  *. 

If  the  ftatute,  in  giving  the  benefit  of  bail  to 
defendants,  had  alfo  reftored  that  part  of  the  com- 
mon law  which  required  fecurity  from  plaintiffs  for 
the  fair  and  bond  fide  profecution  of  actions ;  or  had 
provided  fomerhing  equivalent,  the  remedy  might 
have  operated.  But  fo  long  as  it  was  in  the  power 
of  a  plaintiff  to  raife  an  action"  for  any  fum,  without 
qualification  or  reftraint,  however  groundlefs  the 
demand,  he  could  gratify  his  malice,  or  accom- 
plifh  his  purpofe  of  extortion,  by  profecuting  for  a 
film  far  beyond  the  credit  of  the  defendant — And 
the  fubfequent  practice  of  the  courts  extended  the 
evil;  for,  by  virtue  of  their  own  difcretionary 
powers,  they  required  from  the  defendant  fubftan- 
tial  fecurity,  or,  as  it  was  termed,  ffecial  bail>  in 
all  cafes  without  diftinction  where  the  plaintiff 
ftated  his  caufe  of  action  to  amount  to  £.  20  or 
upwards;  and  afterwards,  inftead  of  raifing  the 
fum  with  the  rife  of  money  and  the  circumftances 
of  the  people,  they  reduced  it  to  one  half  that  fum; 
fo  that  common  bail,  as  it  was  termed,  that  is,  the 
jnfertion  of  the  fictitious  names  of  Doe  and  Roe  as 

*  This  bail  for  the  defendant's  appearance  can  only  be 
discharged  by  his  giving  bail,  after  the  return  of  the  writ,  for 
the  cofts  and  condemnation;  or  that  he  lhall  render  himfelf  * 

priibner. 

P  4  fecuritiesj 
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fecurities,  was  admitted  only  where  the  debt  ap- 
peared from  the  plaintiff's  own  ftate  of  it  to  be  under 
£.  10.  In  that  cafe  the  defendant,  though  liable  to 
arreft,  was  difcharged  out  of  cuftotly  upon  nominal 
bail ;  but  wherever  the  debt  was  £.  TO  or  upwards, 
and  he  could  not  give  fubflantial  bail,  or  pay  the 
mcney,  he  had  no  means  of  regaining  his  liberty^ 


1 
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CHAP.      XV. 

The  imperfeff  Remedy  applied  by  the  Legtjlature,  to 
abujes  prafiifed  under  the  Law  of  Bail,  in  the  Reign 
of  Charles  the  Second. 

THUS  flood  the  law  and  practice  after  the 
ftatute  of  Henry  the  fixth.  The  fuperior 
courts  imprifoned  the  defendant  for  want  of  bail  in 
every  cafe  where  the  fum  in  queftion,  according 
to  the  plaintiff's  account  of  it,  amounted  to  £.  10, 
or  upwards ;  and  in  no  cafe  was  it  neceffary  for  the 
plaintiff  to  Hate  the  caufe  of  action  in  the  writ  upon 
which  the  defendant  was  arrefted. 

It  is  therefore  hardly  pofiible  to  conceive  any 
thing  more  completely  empty,  or  more  abfolutely 
falfe,  than  the  form  of  writ  by  which,  in  the  name 
of  the  king,  his  fubjects  were,  for  warit  of  bail, 
daily  thrown  into  prifon ;  and  yet,  notwithftanding 
the  grofs  outrages  againft  juftice  and  good  order, 
which  were  thus  committed,  in  evafion  of  the  ftatute 
cf  Henry  the  fixth  (and  which  did  not  pafs  un- 
noticed by  the  legiQature  * )  no  preventive  was 
thought  cf  till  the  I3th  of  Charles  the  fecond : 
though  during  that  long  interval  the  laws  of  civil 
imprifonment  had  been  greatly  extended. 

Exclufive  cf  the  fatal  imperfection  which  has  at- 
tended thefe  laws  from  their  firft  extenfion  over  the 
people  at  large,  throughout  their  whole  progrefs, 
yiz.  their  indifcriminate  and  unbounded  operation, 

*  See  8  Eliz.  c.  2.  giving  colls  in  certain  cafes  to  defendants 
yexatioufly  arrefted. — Appendix  Q^ 

there 
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there  were  here  two  manifeft  fources  of  endlefs  abuie 
—i  ft.  There  was  no  check  upon  a  plaintiff  who 
was  difpofed,  or  found  it  convenient,  to  raife  a 
groundlefs  action  for  a  fum  beyond  the  credit  of  the 
defendant — And,  id.  No  means  were  provided  for 
Informing  the  defendant,  at  the  time  of  the  arreft, 
for  what  caufe  he  was  arrefted. 

Although  the  former  of  thefe  evils  was  more 
weighty  than  the  latter,  and  the  ftatute  of  Charles 
the  fecond  defcribed  both  of  them  in  very  ample 
terms*,  yet  it  only  provided  a  remedy  for  the 
latter ;  and  fuch  a  remedy  as  removed  but  part  of 
the  evil.  It  went  no  farther  than  to  ordain,  that 
4f  the  certain  and  true  caufe  of  action  was  not  par- 
ticularly defcribed  in  the  writ  or  warrant,  the  defen- 
dant fhonld  only  be  obliged  to  find  bail  to  the  ex- 
tent of  £.  40.  Whoever,  therefore,  was  oppref- 
fively  arrefted  upon  a  writ  or  warrant  which  defcrib- 
ed a  fpecial  caufe  of  action ;  or  who  could  not 
find  bail  to  the  amount  of  £.  40,  was  as  much 
without  a  remedy  as  ever. 

v  What  was  the  confequence  ?  The  multitude 
ftill  groaned  under  all  the  evils  which  the  ftatute 
defcribed — the  gaols  were  full  of  milerable  wretches, 
oppreflfed  as  infolyent  debtors  -,  and  the  legislature 
exprefled  their  regret,  while  they  proclaimed  their 
indolence,  by  inventing  the  feeble,  and  impolitic^ 

'  expedient  of  an  aff  of  mfohency  f. 

*  13  Car.  II.  ft.  2.  c.  2.-T-See  the  defcription  of  the  abufe; 
Which  then  prevailed,  (and  do  ftill  prevail)  in  ihe  preamble  of 
thai  ftatute,  Appendix  R. 

f  See  chap. 'infra,  upon  acb  of  infolvency. 
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CHAP.      XVI. 

$he  Efeff  of  the  Statute  of  CHARLES  THE  SECOND 
upon  the  Warrants  nf  Arreft  and  Im^rifonment  of 
the  Court  of  King's  Bench, 

IT  'was  formerly  felt  as  one  of  the  inconveniences 
attending  thofe  fictitious  proceedings  in  courts  of 
law,  which  were  invented  for  fuch  purpofes  as  could 
not  bt  avowed,  that  upon  every  alteration  which 
the  legifiauire  found  it  necefTary  to  make  upon  the 
legiii  couife  of  procedure,  inconfiftent  with  actual 
practice,  fome  fictitious  regulations  were  engrafted 
by  the  courts  themftlves.  It  muft  ever  be  fo.  It  is 
the  object  of  fuch  fictions,  profeffedly  for  purpofes  of 
convenience  (which  it  is  certain  they  often  promote) 
to  counteract  or  evade,  while  theyfeem  to  co-ope- 
rate with  law. 

To  preferve  their  exiftcnce,  by  faving  appear-r 
ances,  thofe  fictitious  proceedings  had,  therefore, 
to  accommodate  themfelves  to  whatever  new  fhape 
the  law  might  aiTume;  and  to  extend  or  abridge  their 
operation  accordingly. 

The  law  knew  nothing  of  the  fictitious  practice 
by  which  the  Court  ,of  King's  Bench  had  acquired 
an  original  jurifdiction  in  certain  civil  caufes  -,  or  of 
the  fummary  arreft  and  imprifonment  to  which  de- 
fendants, in  fuch  civil  caufes,  were  fubjected  by  S, 
courfe  of  procefs  which  had  been  calculated  only 
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for  forcible  injuries.  The  ftatute  of  Charles  the 
fecond,  therefore,  in  providing  a  remedy  for  the* 
grofs  abufes  it  defcribed,  by  ordaining  that  writs,  &c. 
fhould  fpecify  the  true  caufe  of  action,  flruck  colla- 
terally at  the  very  root  of  that  fictitious  practice. 

The  Court  of  Common  Pleas  thought  they  had 
by  this  ftatute  effectually  recovered  all  their  original 
jurifdiction  in  caufes  of  a  nature  purely  civil ;  and 
the  officers  and  practitioners  in  the  Court  of  King's 
Bench  were  alarmed  at  the  profpect  of  lofing  fo 
great  and  lucrative  a  fubject  of  cognizance.  Indeed 
the  ftatute  was  fo  directly  repugnant  to  the  fiction 
by  which  they  held  it,  that  the  lofs  appeared  in- 
evitable. 

But  they  found  relief  in  one  of  thofe  diftinctions 
which  practical  men  of  words*  have  frequently 
brought  to  bear  with  fo  much  fuccefs  againft  fenfe 
and  reafon.  *  The  ftatute/  it  was  faid,  c  will  not  be 
diibbeyed,  if  what  it  requires  is  done,  though  Jome- 
thing  more  fhall  alfo  be  done.  It  does,  indeed, 
require  that  the  true  caufe  .of  action  (hall  be  fpe- 
cially  defcribed  in  the  writ,  but  it  does  not  fay  that 
a  falfe  caufe  of  action  may  not  alfo  be  given  j  there- 
fore the  ftatute  will  be  obeyed,  if  after  ftating  a 
falfe  caufe  of  action,  viz.  a  fictitious  trcfpafs  or 
forcible  injury,  a  true  caufe  fhali  alfo  be  defcribed 
in  the  fame  writ.  Thus  the  writ  will  have  a  two- 
fold operation — the  firft  part  of  it,  though  falfe, 

*  The  reafonings  of  the  courts  were,  even  at  that  period,  as 
much  confined,  upon  many  fubjefts,  by  the  narrow  fubtleties  of 
language,  as  they  are  now  enlarged  by  a  wife  liberality  of 
principle. 
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will,  "  according  to  the  courfe  of  the  court"  found 
the  jurifdiftion— the  fecond,  being  true,  will  comply 
with  the  law,  and  give  notice  to  die  defendant  of 
the  caufe  for  which  he  is  imprifoned  V 

In  this  manner  the  new  law  produced  only  .an 
addition  to  the  old  fiction;  and  thofe  fummary 
warrants  of  imprifonment  which  had  been  formed 
for  luch  trefpaiTes  as  by  their  outrage  difturbed  the 
quiet  of  fociety,  ftill  continued  to  iffue,  upon  a  falfe 
fuggeftion,  againft  the  liberty  of  the  peaceable 
trader,  or  unfortunate  debtor. 

*  Accordingly  the  bill  of  MidMefex,  or  writ  of  latitat  which 
followed  it,  in  cafe  the  defendant  was  not  to  be  found  in  Middle- 
fex,  from  thenceforward  not  only  required  the  defendant  to 
•anfv/er  as  before  to  a  plea  of  trefpafc,  but  contained  an  addi- 
tional claufe  defcribing  a  fpecial  caufe  of  action,  thus ;  "  And 
tflfo  (ac  etiam)  to  a  bill  of  debt,  &c." — This  is  known  by  the 
name  of  the  ac  etiam  claufe  in  the  bill;  but  it  is  only  necefTary 
in  cafes  above  £.  40.  And  in  fuch  cafes  an  ac  etiam  claufe  is 
added  to  the  cafiaf  of  the  Common  Pleas. 
. 
• 

* 
. 

• 
" 

. 

, 
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CHAP.    XVII. 


fhe  Law  of  Civil  Imfrifonment^fo  far  as  it  refyeffs  the 
Arreft  of  Defendants^  or,  technically,  Imprifonment 
on  MESNE  PROCESS,  brought  down,  to  the  present 
Time. 

THE  legiflature,  in  framing  the  fktute  of 
Charles  the  feconci,  feem  to  have  been  ear- 
neftly  defirous  of  obtaining  a  remedy,  but  not  to 
have  rightly  apprehended  where  the  ftrefs  of  the 
evil  lay.  The  miferies  they  defcribed  arofe  more 
from  the  total  want  of  reftraint  upon  the  commence- 
ment of  actions,  by  malicious  or  defigning  plaintiff^ 
than  the  inconvenience  of  not  informing  defendants 
by  the  writ,  at  the  time  of  the  arrefti  for  what  caufe 
they  were  arrefted.  Yet  ftill  the  law  continued  to 
give  to  plaintiffs  the  fame  unbridled  power  by 
which,  on  the  one  hand,  they  might  extort  the 
hardeft  advantages,  as  the  price  of  peace ;  and  on 
the  other,  had  only  to  fear  the  poflible  confequence 
of  paying  the  cofrs  of  the  action.  It  was,  a  trade  in 
which  the  hazard  of  lofs,  was  far  overbalanced  by 
the  chance  of  gain. 

Thus  flood  the  law,  and  all  its  attendant  evils,  as 
defcribed  in  the  ftatute  of  Charles  the  fecond,  till 
the  reign  of  George  the  firftj  when  the  legiflature 
took  notice  of  the  real  fource  of  the  mifchief;  and 
went  a  certain  length  to  cure  it.  A  ftatute*  made 

*  izGeo.I.  c.  19, 

irt 
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in  that  reign,  after  enacting,  for  the  prevention  of 
arrefts  in  trifling  actions,  that  no  perfon  fhould 
be  imprifoned  upon  any  procefs  ifiuing  out  of  a 
fuperior  court,  where  the  caufe  of  action  did  not 
amount  to  £.  10  or  upwards  j  nor  out  of  any  infe- 
rior court,  where  the  caufe  of  action  did  not  amount 
to  40  s.  or  upwards  j  ordains,  that  when  the  caufe 
of  action  fhall  be  of  a  fufEcient  amount  to  warrant 
the  arreft  of  the  defendant,  an  affidavit  lhall  be  made 
by  the  plaintiff  of  fuch  caufe  of  action,  before  a 
judge,  or  a  commiflioner  authorized  for  that  pur- 
pofe. 

In  the  reign  of  George  the  fecond  this  law  was 
made  perpetual. 

And  in  the  prefent  reign*,  arrefts  upon  thtf 
procefs  of  inferior  courts  for  any  caufe  of  action 
under  the  amount  of  £.  10  were  prohibited ;  and 
all  acts  for  the  recovery  of  fmall  debts,  fo  far  as 
they  authorized  the  imprifonment  of  defendants 
upon  prccefsj  for  a  caufe  of  action  under  that 
amount,  were  repealed. 

Thus  ftands  the  prefent  law  of  arreft  and  im- 
prifonment of  defendants. 

*  ig  Geo.  III.  c.  29,  §  70. — Tke  exceptions  to  the  genera! 
law,  arifing  from  thtfe  ftatutes,  are  ftated  Appendix  S. 
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CHAP.     XVHI. 

Civil  Imprifonment  in  Execution ;  or  Imprifonment 
of  DEBTORS. 

IMPRISONMENT  in  execution  is,  technically, 
in  contradiftin<5Hon  to  imprifonment  on  mejne 
•procejs:  or,  in  other  words,  it  is  the  imprifonment 
of  a  debtor,  in  contradiftinc~bion  to  the  imprifonment 
of  a  defendant. 

The  power  of  compelling  defendants  to  appear 
in  the  action,  and  that  of  enforcing  obedience  to  the 
judgment  pronounced,  are  the  efTentials  of  jurifdic- 
tion.  If,  therefore,  a  court  can  imprifon  the  de- 
fendant during  the  pendency  of  the  caufe,  that  he 
may  be  ready  to  anfwer  the  event,  a  fortiori  it  can 
imprifon  him  for  the  purpofe  of  enforcing  obe- 
dience to  the  judgment. 

This  feems  to  have  been  the  original  principle  of 
the  capias  ad Jatisfaciendum ;  that  judicial  writ  which 
•IfTues  in  name  of  the  king  upon  a  judgment ;  and 
is  directed  to  the  Iheriff,  commanding  him  to  take 
and  fafely  keep  the  debtor,  fo  that  he  may  have 
"  his  body"  in  court  "  to  fatisfy"  the  creditor  for 
the  fum  recovered,  and  cofls  adjudged. 

The  capias  ad  fatisfaciendum  is  thus  the  warrant 
of  imprifonment  in  execution.  In  fome  inftances, 
as  in  account  againft  bailiffs,  and  in  debt  *,  a  capias 

*  13  Edw.  I.  c.  1 i.  chap.  6,  fupra. 25  Edw.  III.  c.  17 

chap.  7,  fupra. 

of 
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of  this  nature  was,  as  we  have  feen,  exprefsly  given 
by  ftatute.  But  in  general  it  ftands  upon  a  pofition 
which,  on  the  principle  already  mentioned,  has  long 
been  eflablilhed  as  law,  viz.  ^  that  wherever  capias 
lies  in  procefs,  there,  after  judgment,  capias  adjatif- 
faciendum  may  iffue* — Or,  in  other  words,  that 
wherever  a  common  law  court  can  arreft  and  im- 
prifon  the  defendant  in  the  action,  it  can  imprifon 
him  as  a  debtor  till  he  comply  with  the  judgment  f. 
But  if  it  happen  that  the  debtor  is  infolvent,  the 
power  of  the  court  is  fpent  when  he  is  fo  imprifon- 
ed.  It  has  taken  from  him  his  liberty,  but  cannot 
upon  circumftances  reftore  it;  and  he  may  remain 
for  life  in  the  hands  of  a  public  officer,  but  in  fact 
the  prifoner  of  a  private  individual  J. 

*  3  Rep.  1 2.    Sir  William  Herbert's  Cafe. 

f  The  limited  imprifonments  for  fmall  debts  of  46 /.  and 
under,  by  particular  ftatute,  are  ftated  in  the  Appendix  T. 

J  The  effeft  of  imprifonment  of  the  per/on,  in  depriving  the 
creditor  of  all  execution  againft  the  eflate  of  the  debtor,  during 
his  life,  is  ftated  in  the  Appendix  V. 

The  law  of  Scotland,  and  alfo  the  laws  of  foreign  commercial 
countries,  fuch  as  Holland,  are  extremely  different  from  the  law 
of  England,  refpe&ing  the  imprifonment  of  debtors. —  See 
Appendix  U. 
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CHAP.    I. 

The  general  Purfofe  of  the  following  Chapters* 

IF  the  progrefs  and  prefent  ftate  of  thofe  compre- 
henfive  laws  of  civil  imprifonment  which  hang 
over  the  perfons  of  all  the  unprivileged  commons 
of  England,  have  been  fairly  defcribed  ;  neither  their 
extraction  nor  their  alpect  will  procure  them  a  fa- 
vourable reception  from  an  enlarged  or  benevolent 
mind.  But  it  is  not  by  the  loofe  fuggeftions  of 
general  imprefllon,  or  of  benevolent  fentiment,. 
that  laws  are  to  be  tried.  They  are  to  be  juftified 
or  condemned  by  conclusions,  deliberately  drawn, 
from  their  combined  effects  upon  the  immediate 
happinefs  of  the  individual,  and  the  more  remote 
interefts  of  the  community  —  effects  which  ought 
reciprocally  to  aid  or  correct,  by  reciprocally  acting, 
upon  each  other. 
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With  this  general  obfervation  in  view,  the  fub- 
jed~t  propofed  is  now  to  be  profecuted.  The  pro- 
grefs  of  the  laws  of  civil  imprifonment  has  beea 
traced.  It  remains  to  ftate  their  immediate  effects ; 
to  point  out  their  leading  qualities;  to  examine  fe- 
parately  their  parts  j  and  to  cdnfider  the  principles 
and  purpofes  afcribed  to  them — in  other  words,  to 
try  their  operation  by  their  object 
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CHAP.      II. 

1'he  immediate  Effett  of  the  Laws  of  Civil  Imprifon- 
ment  upon  tke  Situation  of  the  Individual  —  with 
a  Reflection  on  the  Prejudice  arifing  from  falfe  Ideas 
of  HUMANITY. 

AN  Englifhman,  born  in  that  country  where 
the  fettered  African  becomes  free;  breathing 
liberty  from  his  birth;  and  generous,  from  the  beft 
caufe  of  generofity,  a  fenfe  of  honeft  independences 
is  ftruck  by  the  hand  of  misfortune,  rendered  in- 
capable of  paying  his  debts,  and  reduced  to  poverty. 
His  perfon  is  from  that  moment  in  the  power  of 
another,  and  his  integrity  affords  him,  in  law,  no 
poffible  means  of  relief. 

Is  he  configned  to  flavery?  No.  The  wordjla- 
very  is  not  fuffered:  His  fituation  is  defcribed  in 
milder  terms :  he  is  committed  to  prifon,  and 
placed  under  the  power  of  his  creditor,  becaufe  he 
is  unable  to  pay  him  the  debt  which  he  owes  him. 

How  milerably  are  we  led  aftray  from  the  true 
nature  of  things  by  a  found ! 

The  Have  who  toils  in  chains  for  his  mailer,  acts 
a  part  in  fociety.  He  derives  fome  confequence 
from  his  labour;  and  perhaps  has  never  known 
a  better  ftate.  But  the  imprifoned  debtor,  who 
has  tailed  all  the  fweets  of  liberty,  muft  drag 
out  his  tedious  hours  in  bondage  and  in  idlenefsj 

deprived, 
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deprived,  perhaps  for  life,  of  all  that  life  could  en- 
able him  to  enjoy. 

If  indeed  we  look  into  a  gaol  with  the  eye  of 
philanthropy,  a  picture  of  human  woe  fliall  there 
prefent  itfelf,  fuch  as  imagination  could  never  have 
formed.  It  is  drawn  from  combinations  of  mifery, 
which  extend  themfelves  far  beyond  the  walls  of  the 
prifon.  They  reach  the  fad  dwelling  of  many  a 
drooping  family,  reduced  to  the  extremities  of  want, 
and  driven  perhaps  to  infamy * 


There  are  men  of  no  unworthy  or  obdurate 

character,  who  have  taught  their  minds  to  take  the 
alarm  when,  in  the  courfe  of  an  argument  upon  a  fub- 
ject  of  general  concern,  pictures  of  private  diftrefs  are 
prefented  to  the  feelings.  They  are  jealous  of  the 
flighteft  encroachment  upon  what  they  hold  to  be 
the  ftrict  prerogatives  of  reafon.  Forgetful  of  the 
wife  harmony  of  nature,  which  has  ordered  that  no 
one  power  of  the  human  mind  can  perform  its  due 
functions  alone,  they  difable  one,  that  another  may 
act  with  better  energy. 

Nor  is  it  furprifmg  that  this  prejudice  ftiould 
often  be  cherilhed,  while  the  weakneis  of  thofe  dif- 
tempered  feelings  which  difturb  the  judgments  of 
men,  is  fullered  to  ufurp  the  name  of  humanity. 
True  humanity  looks  fteadily  upon  thole  private 
miferies  which  arefubfervient  to  the  great  pur- 
pofes  of  general  happinefs.  Tempered  by  the  cool 

*   Appendix  W. 
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fuggeftions  of  fober  reflection,  it  can  a&  with  de-. 
termined  feverity;  and  in  the  purfuits  of  a  great  and 
extended  benevolence,  is  fuperior  to  the  influence  of 
narrow  affections. 

But  he  who  is  poflefTed  of  that  juft  humanity 
which  can  be  fevere,  will  feel  for  thofe  who  fink 
unheeded  and  unknown  under  the  fore  and  unnatural 
preilure  of  perverted  laws.  And  his  judgment  will 
approve  of  die  feeling.—  For  it  is  wife  to  indulge 
the  tendereft  fympathies  of  the  foul,  when  they  act 
in  unifon  with  the  beft  principles  of  juftice^  and 
the  fovereign  authority  of  public  good, 
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CHAP.      III. 

2l£tf  blind  Operation  of  the  Laws  of  Civil 
Isnprijonment. 

JT  is  rightly  faid  that  civil  fociety  muft  be  go- 
verned by  general,  not  by  partial,  rules;  but 
it  is  the  principle  only  that  is  general  :  the  direction  is 
fpecial  and  relative-  In  municipal  law,  as  in  na- 
ture, it  holds  under  a  general  principle,  that  diffe- 
rent caufes  have  different  effects  ;  that  circumftances 
vary  confequences  •>  and  yet  the  variation  is  con- 
trouled  by  rule. 

This  principle,  in  all  its  parts,  would  feem  to  be 
abfolutely  reverfed  by  the  laws  of  imprifonment. 
Let  us  trace  their  operation  in  a  few  familiar  ex- 
amples, beyond  the  line  which  the  bankrupt  law* 
have  drawn  around  the  trading  world. 

By  fome  of  thole  untoward  accidents  which  crols 
the  fmootheft  ways  of  life,  or  by  the  folly  or  villainy 
of  others,  a  man  of  the  pureft  principles  and  fimpleft 
manners  is  rendered  incapable  of  doing  juflice  to 
thofe  who  have  trufted  him.  Reafon  inftantly  de- 
cides—he fliall  fuffer,  but  yet  have  the  benefit  of 
his  integrity  j  and  others  muft  partake  of  his  mif- 
fortunes  —  it  is  the  tacit  condition  of  all  our  reci- 
procal obligations  in  fociety.  But  the  law  declares 
E  4  that, 

1AHD 


56  TREATISE 

thi't,  guiltlefs  as  he  is,  he  may  be  configned  to 
endlefs  imprifonment,  by  thole  whom  he  never 
meant  to  injure. 

An  innocent,  nay  a  patriotic,  proje&or,  full  or 
ideal  improvements  and  fanguine  expectations  $ 
active  and  induftrious,  but  weak  and  vifionary; 
comes  under  engagements  which  he  has  not  a  doubt 
of  being  able  to  difcharge,  but  which  follow  the  fate 
of  his  fchemes  —  in  due  courfe  cf  law  they  termi- 
nate in  a  gaol.  He  feels  that  he  is  unfortunate ; 
but  knows  not  how  he  is  guilty. 

A  prodigal,  the  fport  of  youthful  levity,  and 
prey  of  fafhion ;  too  much  a  coxcomb  to  be  pofi- 
tivcly  a  villain;  and  yet  too  thoughtlefs  to  be  truly 
honeft,  runs  heedlefs  along,  till  he  falls  into  the  gulph 
which  the  law  has  prepared  for  him.  He  is  taught 
to  refled  ;  but  may  never  be  fuffered  to  profit  by 
his  experience. 

And  an  abandoned  cheat,  a  fmiling  polifhed  thief, 
who  can  command  his  paffions,  praftife  fimpie  man- 
ners, fafcinate  honour,  and  cajole  unfufpefting 
hcnefty;  whofe  laborious  and  fyftematic  profligacy 
has,  for  the  ends  of  deliberate  wickednefs,  encoun- 
tered and  furmounted  difficulties  which  virtue  would 
never  have  known — bis  courfe  at  length  is  run— be 
has  no  misfortunes  to  lament ;  he  cannot  appeal  to 
one  honeft  aftion ;  but,  as  an  infolvent  debtor,  he 
meets  with  no  harder  fate  than  thofe  who  went 
before  him. 

Thus  it  is— By  the  prefent  laws  of  imprifonment 
for  debt,  which  know  indeed  of  no  diftin&ions, 

one 
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one  common  fate  indifcriminately  awaits  the  inno- 
cent and  melancholy  victim  of  misfortune}  the  dif- 
appointed  projector;  the  giddy  prodigal  -,  and  the 
abandoned  profligate*. 

*  And  fuch  examples  of  injuftice  are,  to  a  certain  degree, 
unavoidable.  For  if  the  laws  of  impriionment  did  not  in  their 
firft  operation  proceed  againlt  debto  s  indifcriminately,  they 
would  feldom  proceed  with  effeft.  But  the  fact,  that  fuch  con- 
fequences  are  at  firjl  unavoidable,  affords  ftrong  reafon  why 
the  law  (hould,  in  its  common  courfe,  take  notice  of  the  fitua- 
tion  of  prironers,  and  afford  means  for  the  relief  of  the  honeft, 
and  punifhment  of  the  guilty.  To  mew  that  this  is  practicable, 
and  would  be  politic,  is  the  object  of  the  following  chapters : 
but  they  are  not  meant  to  go  farther.— -Imprifonment  for  debt  is 
jndiftenfabk. 


CHAP. 


$S  T  R  E  A  T  I  S  E      vfQ 

" 

CHAP.    IV. 

Afimple  Affidavit  of  Debt  the  Jingle  preliminary  Pro- 
feeding  upon  which  a  Defendant  is  arrejled  and 
imprifoned  on  the  Commencement  of  the  Aftion  againft 
him, 

IT  would  be  matter  of  novelty  to  many  a  com- 
mon  practioner,  to  be  told,  that  for  the  purpofe 
of  preventing  the  confequences  of  wanton,  ground- 
kfs,  or  malicious  actions,  the  law  requires  fubftan- 
tial  fecurity  for  the  fair  and  bond  fide,  profecution 
by  the  plaintiff  of  every  fuit  he  commences  in  a 
court  of  juftice :  yet  the  fictitious  names  of  John 
Doe  and  Richard  Roe  as  pledges  of  profecution,  by 
which  the  practice  fatisfies  the  law,  would  be  no 
novelty  to  his  ear. 

The  fkct  is,  that  the  fole  preliminary  towards 
the  commencement  of  fuch  an  action  as  fhaU, 
inftantly  deprive  the  defendant  of  his  perfonal 
freedom  is  a  fimple  affidavit — the  oath  of  the  plaintiff 
that  the  defendant  owes  him  a  certain  fum  of  money. 
This  fmgle  act  of  an  individual,  executed  as  a 
matter  of  courfe,  before  a  perfon  who  adminifters 
an  oath  with  the  moft  perfect  official  flight  and  in- 
difference, has,  for  the  time,  upon  the  perfon  of 
him  againil  whom  the  proceeding  is  directed,  all 
the  effect  of  a  folemn  and  deliberate  judgment 
pronounced  by  a  iupreme  court  of  judicature. 

The  affidavit  mud  be  pcfitive  and  direct:  it 
rnuft  exprefbly  aver  that  the  defendant  is  indebted  to 

the 
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the  plaintiff  in  a  certain  fum  of  money.  This  has 
been  fettled  in  the  Court  of  King's  Bench*,  ii> 
order  to  counteract,  if  poflible,  by  the  apprehenfioa 
of  punifhment,  fomewhat  of  the  ftrong  temptation 
to  perjury  which  arifes  from  the  facility  of  the 
meafure,  by  depriving  it  of  the  fhelter  which  equi- 
vocal and  indirect  exprefiion  affords. 

So  much  the  affidavit,  upon  the  faith  of  which 
the  defendant  is  impriibned,  does  pofitively  ftate— 
but  it  is  alfo  fit  to  enquire  what  it  does  not  ftate. 

The  affidavit  does  not  ftate  that  the  defendant  ob- 
tained credit  from  the  plaintiff  upon  falfe  pretences.. 

It  does  not  ftate  that  he  is  privately  withdrawing 
bis  effetts,  for  the  purpofe  of  defrauding  bis  creditors. 

It  does  not  ftate  that  there  is  reafon  to  think  he  is 
about  to  abfcond  or  conceal  himfelf. 

Injhort,  it  does  not  ftate  any  one  circumftancefrom 
which  it  can  be  inferred,  or  even  fufpefted,  that  the 
defendant  either  has  committed^  or  means  to  commit,  A 
JRAUD,  by  fecreting  bis  effect  s>  or  withdrawing  his 
ferfon. 

Such  is  the  nature  of  the  only  precaution  in  ge- 
neral practice  for  preventing  a  grofs  abufe  of  legal 
authority,  and  protecting  individuals  from  one  of  the 
worft  calamities  which  it  is  in  the  power  of  one  man 
to  bring  upon  another  f. 

*  Appendix  X. 

f  There  are  cafes  where  the  claim  being  for  remote  and  un- 
certain damages,  the  defendant  cannot  be  arrefted  without  a 
fpecial  order  of  the  court,  or  of  a  judge,  upon  a  fpecial  affidavit 
circumltances—  but  the  above  is  the  general  hw  and  prac- 
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fhe  ghteftion  ftated,  Upon  what  PRINCIPLE  the  Re~ 
lation  between  Debtor  and  Creditor,  WITHOUT  ANY 
CIRCUMSTANCE  OF  FRAUD,  draws  after  it  the 
Conference  of  that  Imprisonment  to  which,  by  the 

•   Law  as  it  ftands,  Debtors  arefubjefted. 

; 

WHATEVER  may  be  the  truth  of  the  cafe 
in  point  of  faft — whether  the  caufe  has 
been  deliberately  tried  upon  its  merits,  or  the  de- 
fendant has  been  unable  to  defray  the  coft  of  a  de- 
fence, and  has  therefore  defpondently  fuffered 
it  to  take  its  courfe  without  interruption  j  it  is 
neceffarily  and  fairly  to  be  inferred,  after  a  judg- 
ment has  been  regularly  pronounced  againft  him  by 
a  court  of  juftice,  that  he  owes  the  debt  for  which 
he  has  been  imprifoned.  Every  prifoner  therefore 
in  execution,  that  is,  every  perfon  who  is  in  prifon 
upon  a  judgment,  is  the  debtor  of  him  at  whofe 
fuit  he  ftands  fo  imprifoned,  to  the  full  extent  of 
the  fum  contained  in  the  judgment.  NJ  private 
complaint  or  objection,  tending  to  the  contrary,  is 
then  to  be  liftened  to :  the  relative  filiations  of  the 
two  parties  are  fixed  j  the  one  is  a  jufl  creditor,  the 
other  an  infolvent  debtor.  But  it  is  fair  to  inquire 
upon  what  principle  it  is  that  the  relation  of  debtor 
and  creditor  can  ever,  of  itfdf,  and  without  the 
ingredient  of  fraud,  dra*-v  .  i:er  it  that  imprifonment 
to  which  the  debtor  is  by  law  fubje&ed. 

The 
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The  diftinct  and  proper  character  of  imprifon- 
ment  in  execution  for  debt,  as  now  praftifed,  feems 
no  where  to  have  received  a  correct  and  precife 
definition.  It  is  to  be  found  at  one  time  loofely 
reprefented  as  apunijbment* — at  another,  as  a  mode 
of  coercion  f — and  at  another  as  in  itfelf  afatisfaffion^ 
It  may  alfo  be  confidered  by  fome  as  the  effect  of  a 
tacit  or  implied  agreement  between  the  contracting 
parties;  or  as  the  means  of  giving  effect  to  the  juft 
expectations  of  creditors; — and  by  others  as  matter 
of 'public  policy. 

This  obfcurity  which  covers  its  principle  (if,  as 
it  has  long  been  practifed,  it  has  any  regular  prin- 
ciple) may  be  the  caufe  of  that  blind  refpect  which 
it  has  in  general  met  with,  and  the  filence  in  which 
the  people  at  large  (and  a  people  of  fenfibility) 
formerly  viewed  even  its  worft  abufes,  and  moft  ir- 
regular confequences. 

*  2  Blackft.  Com.  473.— Ibid.  3.  415. 

•J-  "  The  intent  of  the  capias  ad fatisfaclendiim  is  to  imprifon. 
««  the  body  of  the  debtor  ////  fatisfatlion  be  made  for  the  debt, 
"  cofts,  and  damages."  3  Blacklt.  Com.  414, 

\  In  the  introduction  to  a  very  elegant  panegyric  upon  the 
care  and  circumfpeftion  of  the  law,  in  maintaining  to  every  in- 
dividual (among  other  important  objefts)  "  the  enjoyment  of 
«  his  civil  rights,  without  entrenching  upon  thofe  of  any  other 
"  individual  in  the  nation,"  Sir  William  Blackftone  obferves 
that  the  execution  of  a  judgment  "  puts  the  party  in  fpecific 
•*  pofleffionof  his  right,  by  the  intervention  of  minifterial  officers, 
"  or  elfe  gives  him  an  ample  J'atisf action,  either  by  equivalent 
«  damages,  or  by  the  confinement  of  his  body  who  is  guilty  of  the 
**  injury  complained  of."— Ibid.  422. 

Here  it  is  laid  down  that  a  creditor  derives  an  ample  fasisfac- 
tion  by  the  confinement  of  the  debtor's  body. 

CHAP. 
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CHAP.      VI. 

Gvil  Imfrifonment  in  Execution,  confidered  as  a 
PUNISHMENT. 

IF  imprifonment  in  execution  for  a  civil  debt  is 
to  be  confidered  as  a  funifoment,  the  caufe  of  it 
muft  be  a  crime:  but  this  will  be  found  to  involve  a 
multitude  of  difficulties. 

The  idea  of  crime  is  too  well  underftood,  to  re- 
quire or  with  propriety  to  admit  of  formal  definition. 
It  is  one  of  the  fimpleft  ideas  that  can  be  prefented 
to  the  mind,  and  therefore  lhall  not  be  made  the 

/•    ,    •       «  /•!•/• 

fubjedofdifcuffion. 

As  every  infolvent  debtor  without  any  fort  o 
diftinc~lion  (except  that  which  arifes  from  the  bank- 
rupt laws  in  matters  of  trade,  and  what  is  called  the 
Lords  Aft,  both  to  be  afterwards  confidered)  is  fub- 
jedted  to  the  pofiible  confequence  of  endlefs  im- 
prifonment j  every  infolvent  debtor  muft  of  courfe, 
in  this  view,  be  equally  and  without  diftm&ion 
criminal. 

The  character  of  insolvency,  limply  considered* 
arifts  from  contracting  a  debt,  and  failing  to  fulfil 
or  difcharge  it. 

If  every  infolvent  debtor  is  criminal,  there  muft 
be  guilt  either  in  one  or  both  of  thefe  cu  cumftances, 
in  every  cafe  where  they  occur. — Let  the  contracting 
of  the  debt  be  firft  confidered. 

In 
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In  this  age  and  country,  it  will  hardly  require 
argument  to  fhew  that  a  man  commits  no  offence 
by  contracting  a  debt  which  he  has  every  probability 
in  reafon  to  think  he  fhall  have  funds  to  difcharge. 
But  it  would  be  an  outrage  againft  common  fenfe 
any  where,  for  a  moment  to  fuppofe,  that  a  man 
who  has  a  moral  certainty  of  fulfilling  an  engagement, 
does  any  thing  amifs  in  coming  under  that  engage- 
ment; only  becaufe  it  is  within  the  compafs  of  po£- 
fibility  that  he  may  never  be  able  to  difcharge  it  *. 

In  contracting  the  debt,  therefore,  which  he  after- 
wards fails  to  difcharge,  he  may  be  perfectly  inno- 
cent; becaufe  his  intentions  may  be  fair,  and  his 
profpects  juft  and  rational. 

And  in  failing  to  difcharge  the  debt  he  lias  con- 
tracted, he  may  be  equally  innocent;  for  that  may 
happen  in  as  many  different  ways  as  there  are  va- 
rieties in  the  unforefeen  events  of  life. 

If  this  be  fo,  it  cannot  furely  be  faid,  that  while 
each  of  the  two  ingredients  is  confiftent  with  per- 
fect integrity  and  innocence  f,  the  law  fhall  hold  at 
the  fame  time  that  there  is  guilt  in  the  general 
character  of  infolvent  debtor,  which  Is  compofed 
of  both;  that  it  began  by  his  contracting  the 
debt,  and  was  confummated  by  his  failing  to  dif- 
charge it;  and  that,  by  one  more  of  thofe  fictions 
which  fometimes  elude  the  grafp  of  reafon,  amidft 
the  fubtleties  of  artificial  fyftem,  the  legal  offence 
of  failing  to  pay,  by  relating  back  to  the  contraction 
of  the  debt,  taints  the  whole  from  beginning  to 

*  See  Fuffcndsr/ 'and  Barbeyrac,  Appendix  Y. 
t  Appendix  £, 

end* 
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end,  and  raifes  up  a  criminal  in  the  eye  of  law, 
without  the  aid  either  of  criminal  act  or  intention — 
propofitions  there  certainly  are  which  are  formed  of 
no  better  materials. 

But  even  when  it  happens  that  an  infolvent  debtor 
is  not  thus  converted  into  a  criminal  by  operation 
of  law,  without  any  confcioufnefs  or  interpofition 
of  his  own  ;  but  is  truly  guilty  of  fraud,  either  by 
contracting  the  debt,  without  any  view  to  the 
means  of  payment,  or  by  not  afterwards  applying 
the  means  in  his  power  towards  difcharging  it  j  and 
that,  in  common  with  others,  he  is  imprifoned, 
perhaps  for  life  j  he  is  fo  imprifoned,  not  as  a  per- 
fon  who  has  been  guilty  of  fraud,  but  limply  as  an 
infolvent  debtor.  The  real  truth  of  the  cafe  could 
never  be  difcovered  from  this  its  legal  confequence. 
Even  the  gaoler  cannot,  from  appearances,  dif- 
tinguifh  a  prifoner  of  the  former  defcription  from 
one  of  the  latter ;  if  it  be  not  perchance  by  the 
levity  of  the  one,  and  the  defpondency  of  the  other — 
the  former,  relieved  by  a  fituation  milder  than  h« 
knew  he  deferved  j  the  latter,  deprefled  by  a  ftate 
of  mifery  which  he  never  did  any  thing  to  deferve. 

If  infolvency,  as  being  often  confiftent  with  the 
faireft  intentions,  cannot  in  itjelf  be  criminal ;  im- 
prifonment  in  execution,  for  civil  debt,  cannot  be 
rendered  confifbent  with  the  idea  of  punifliment. 

But  there  are  other  reafons  why  that  fort  of  im- 
prifonment  cannot  be  reconciled  to  the  principles  of 
puniihment. 

The  punifhment  of  crimes  or  offences  is  a  matter 
of  public  concern,  and  inflicted  by  the  public. 

Puniihment 
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Pimifhment  is  alfo  proportioned  to  the  guilt  of  the 
offender :  when,  therefore,  the  guilt  admits  of  dif- 
tindions  and  degrees,  fo  does  the  punifhment. 

But  imprifonment  in  execution  is  infli&ed  by  one 
individual  upon  another,  who  therefore  fuffers  pri- 
vately, at  the  pleafure  of  a  fellow  citizen,  without 
the  knowledge,  attention,  or  interference  of  the 
public :  and  although  his  infolvency,  if  at  all  to  be 
confidered  as  criminal,  muft  admit  of  various  de- 
grees and  modifications,  the  law  prefcribes  no  limits 
to  the  pofTible  endurance  of  his  fufferings.  As  an 
infolvent  debtor  he  may  be  innocent,  and  his  cre- 
ditor permitted  to  torment  him;  —  as  an  infolvent 
debtor  he  may  be  criminal,  and  his  creditor  fuffer- 
ed,  from  the  impulfe  of  the  moment,  to  turn  him 
loofe  and  unpunifhed  upon  fociety. 

Puniftiment  is  not  to  avenge,  but  to  warn  and 
inftrucl.  There  is  a  grandeur  in  public  principle 
which  difdains  the  little  objeclrs  of  paffion.  But 
knprifonment  in  execution,  while  it  gratifies  private 
vengeance,  and  may  ruin  the  perlbn  who  fuffers  it, 
can  never  operate  by  way  of  example  for  the  good 
of  others.  The  reafon  is  moft  manifeft ;  it  falls 
from  no  height  ;  it  is  the  blow  of  an  equal,  perhaps 
of  an, avowed  enemy;  it  provokes  relentment  or 
indignation;  it  is  indifcriminate  and  capricious  in 
its  application — it  is  confequently  uncertain  and 
impotent. 

A  mind   fo   conftructed,   or   formed   by  mean 

habits,  as  to  a6t  chiefly  from  the  fear  of  punifli- 

rnent,  will  alfo  •  be  induftrious  and  cunning  in  dif- 

covering  means  to  elude  it ;  and  where  there  is  fo 

F  much 
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much  uncertainty,  there   never  can  be  any  fixed 
apprehenfion. 

Moreover,  if  imprifonment  in  execution  for  a 
civil  debt  is  a  punifhment,  it  is  a  punifhment  of 
which  the  'feverity  may  often  rife  in  exact  propor- 
tion to  the  innocence  and  worth  of  the  fufferer. 
The  depraved  and  grovelling  foul  of  a  villain  can 
find  .enjoyments  in  a  gaol — it  is  the  weak,  but  ge- 
nerous dupe  of  artifice,  or  the  prey  of  misfortune^ 
feels  all  its  horrors  *. 

*  Appen4ix  A  A.' 
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CHAP.      VII. 

Civil  Imprtfcnment  in  Execution  confidered  as  a  Mcde 
of  COERCION. 

IT  has  been  held,  and  feems  indeed,  from  th* 
terms  of  the  writ  or  warrant,  to  have  been  the 
original  idea  of  the  law,  that  civil  imprifonment  in 
execution  is  merely  a  mode  of  coercion,  or  an  im- 
prifonment till  fatisfaftion  be  made — that  is,  until 
a  difhoneft  man  is  compelled,  Jqualore  carceris,  to 
do  juftice. 

Then  what  is  to  be  faid  for  it  when  it  a6ts  againft 
an  honed  man,  for  the  purpofe  of  compelling  him  to 
perform  an  impoffibility  ?  The  fame  thing  which 
has  been  faid  for  torture  when  inflicted  upon  in- 
nocence, as  the  fojfible  means  of,  fometimes,  ex- 
torting a  difcovery  of  guilt. 

The  law,  it  is  faid,  prefumes  that  every  man  is 
able  to  perform  the  promife  or  engagement  he  has 
made ;  and  concludes  that  his  failure  is  therefore 
wilful.  And  this  is  right— but  the  law  goes  far- 
ther. The  frima  facie  evidence  of  a  legal  prefump- 
tion  is  made  to  change  its  -nature  -,  and  inflead  of 
being  open  to  contrary  evidence,  is  held  to  be  abfo- 
lute  and  conclufive :  for  the  debtor  has  no  poffible 
means  of  proving  his  innocence  and  inability. 

F  2  Imprifonment 
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Imprifonment  therefore  for  debt,  in  the  prefent 
ftate  of  the  law,  if  it  acts  as  a  mode  of  coercion, 
afts  with  the  certainty  of  often  offending  againft 
juftice,  and  only  the  chance  of  fometjmes  pro- 
moting it. 


CHAP. 


ON  CIVIL  liMPRISONMENT.       69 


CHAP.      VIII. 

Chil  linprifcnment  in  Execution  confidered  as  in  itfelf 
a  Legal  SATISFACTION  to  the  Creditor. 

f  |  ^HERE  are  not  only  many  fayings  of  lawyers, 
A  but  alfo  eftabliihed  legal  diftimflions,  which 
reprefent  imprifonment  for  debt  as  being  in  itfelf  a 
fotisfafficn  to  the  creditor.  Confidering  it  in  this 
light,  we  fhall  be  no  lefs  unfuccefsful  in  our  in- 
quiries for  fomething  confident  or  rational  in  its 
nature. 

A  legal  fatisfaction  muft  be  fomething  received  Ifc 
return  for  fomething  given — Let  this  be  applied— 
A  creditor  has  of-his  own  accord,  and  with  the  cir- 
cumftances,  to  which  he  trufted,  open  to  inquiry, 
lent  his  money  >  or  fold  his  goods.  In  general  he  caii 
only  be  repaid  by  money  or  goods.  Yet  the  law  does 
not  lead  the  creditor  firft  to  inquire  after  his  debtor's 
money  or  goods  to  which  he  trufled;  but  fays,  he 
may  inftantly  proceed  to  recover  a  fatisfadtion,  not 
by  receiving  any  thing  himfelf,  but  by  depriving 
his  debtor  of  his  perfonal  freedom.  For  that  pur- 
pofe  it  arms  him  with  the  power  of  delivering  over 
the  body  of  his  debtor  into  the  cuilody  of  other  men, 
whofe  duty  it  is  to  deprive  him  of  the  common  air 
of  heaven,  and  reduce  him  to  the  loweft  ftate  of 
animal  exiftence. 

F  3  A  leSai 
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A  legal  fatisfa&ion,  whether  real  or  fididous, 
can,  without  a  contradiction  in  terms,  be  confidered 
in  no  other  light  than  as  a  legal  equivalent.  How  is 
it,  then,  that  the  perpetual  imprifonment  of  a  fellow 
citizen  is,  in  the  eye  of  law,  no  more  than  a  fatif- 
faftion  for  twenty  pounds,  and  yet  is  alfo  a  fatisfac- 
tion  for  twenty  thoufand  ? 

A  fatisfaction  admits  of  gradation ;  it  may  be  in 
part  or  in  full :  but  imprifonment  for  an  hour  has 
the  fame  value  in  law  as  imprifonment  for  life.  If 
the  debtor  has  once  entered  the  walls  of  a  frifon  as  a 
debtor  in  execution,  the  creditor  lofes  from  that  moment 
every  Jubftantial  means  of  enforcing  payment  during  his 
debtor's  life.  The  debtor  may  pofTefs  the  wealth  of 
the  Indies— if  he  is  contented  to  poflefs  it  in  a  gaol, 
(a  fecure  and  well-accommodated  retreat  for  the 
enjoyments  of  avarice)  he  may  laugh  at  the  idle 
anger  of  his  creditor,  and  dare  him  to  touch  his 
manors  or  his  coffers  *. 

If  the  fatisfaction  which  arifes  in  law  to  the  cre- 
ditor from  the  imprifonment  of  his  debtor,  proceeds 
upon  the  idea  that  the  debtor  is  made  to  fuffer  in 
one  way  for  what  the  creditor  fuffers  in  another,, 
the  matter  will  be  found  equally  inextricable.  A 
debtor  who  is  honed  and  unfortunate;  who  feels  that 
high  reliih  for  freedom  and  independence,  which  is 
the  chief  felicity  of  worthy  minds ;  who  has  hitherto 
perhaps  enjoyed  the  be'ft  bleflings  of  domeftic  life, 
and  the  innocent  pleafurfes  of  fociety,  fuffers  in- 
finitely more  by  the  lofs  of  his  liberty,  than  he  who 
never  knsw  how  to  ufe,  and  for  ever  abufed,  the 
*  Appendix  B  B. 
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means  of  happinefs — but  the  debt  of  the  latter  may 
be  infinitely  greater  than  that  of  the  former.  Con- 
fidering  then  the  imprifonment  of  the  debtor  as  in 
itfelf  a  fatisfaction,  of  the  nature  defcribed,  the  rea- 
foning  (if  it  deferve  the  name)  terminates  in  this, 
that  the  lofs  of  the  creditor  may  be  trivial,  and  his 
debtor  rendered  miferablej  or  his  lofs  may  be  great, 
and  his  debtor  hardly  affected. 

When  we  read  the  criminal  laws  of  certain  na- 
tions in  a  rude  ftate  of  fociety,  we  find  every  mem- 
ber of  the  human  body,  as  well  as  life  itfelf,  had 
its  legal  valuation  in  money.  We  are  ftruck  at  the 
brutality  of  men  who  could  thus  coolly  and  delibe- 
rately, at  the  table  of  ftate,  form,  with  minute  and 
barbarous  precifion,  a  fcale  of  competitions  j  accord- 
ing to  which  a  man  had  only  to  count  his  money, 
in  order  to  know  how  he  could  beft  afford  to  gra- 
tify the  rage  of  a  favage — whether  by  breaking  the 
bones,  or  beating  out  the  brains,  of  his  enemy. 

In  England  we  dare  not  fried  the  blood  of  our 
neighbours  j  we  cannot  deprive  them  of  their  limbs, 
or  of  their  lives  j  but,  at  a  certain  expence,  we  can 
effectually  difable  them  from  enjoying  the  ufe  of 
them.  Under  the  malk  of  friendlhip,  a  man  may 
tempt  the  deftined  victim  of  his  cruelty  to  become 
his  debtor:  he  may  practife  on  his  failings,  and 
encourage  his  follies  •,  he  may  then  deprive  him 
legally  of  his  liberty,  and  confign  him  to  mifery. 
For  j£.2o  he  can  take  from  under  the  orders  of 
the  king  the  perfon  of  a  foldier  in  the  immediate  fer- 
vice  of  his  country:  for  £.  20  he  can  lock  up  the 
body  of  an  able  feaman,  when  men  muft  be  hunted 
down  to  fupport  the  honour  and  fafety  of  the  na- 
F  4  tion : 
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tion:  for  is.  4^.  a  week*,  or  £.  5.  i  is.  ^d.  a  year, 
he  can  hold  a  fellow  citizen  in  perpetual  durance — 
fo  that  for  little  more  than  £.  100  a  year,  a  man,  in 
this  land  of  freedom,  may  purchafe  the  bondage  of 
twenty  wretched  prifoners.  It  is  enough  to  fay 
that  this  is  foffille,  and  would  be  no  more  than  the 
exercife  of  a  legal  right. 

The  queftion  may  now  be  afked,  Which  of  the 
two,  the  criminal  code  of  the  antient  Germans,  or 
this  branch  of  the  civil  laws  of  England,  is  the  moft 
barbarous  ? 

If  it  is  true  (for  the  idea  would  feem  to  have 
arifen  from  the  mifapprehenfion  of  a  figurative 
expreflionj-)  that  the  Romans  ever  received  it  as 
a  law  that  creditors  might  cut  their  debtors  in 
pieces,  an  example  of  mad  ferocity  in  legiilation  is 
there  afforded,  which  aftonifhes  reafon,  and  fhccks 
humanity.  Btit  thofe  early  laws  of  the  moft  polifh- 
ed  ftate  in  Greece  (afterwards  reformed  by  Solon) 
and  of  other  nations,  by  which  infolvent  debtors, 
and  even  fometimes  their  wives  and  children,  were 
ufed  or  fold  by  their  creditors  as  flaves  j  or  the  law 
of  Rujfia,  by  which  a  Mufcovite  is  delivered  over 
to  his  creditor,  firft  to  be  well  beaten  by  him,  and 
then  made  his  flave;  have  nothing  in  them  fo  irra- 
tional, at  leaft,  as  the  Englifh  law  of  civil  .imprifon- 
ment.  For  fuch  laws  are  not  both  cruel  and  in- 
efficient; they  do  not  take  every  thing  from  the 
debtor,  and  yet  give  nothing  to  the  creditor  J. 

*  This  is  the  fubfifte'nce  allowed  under  the  Lords  Aft,  to  be 
afterwards  explained.  , 

f  Appendix  C  C.  t  Appendix  D  D. 
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CHAP.    IX, 

Civil  Imprifonment  confidered  upon  the  Principle  of 
an  implied  or  tacit  Agreement. 

WHEN  fyftem  has  loft  fight  of  the  fimplicity 
of  nature,  and  is  puihed  to  the  extreme  of 
reforting  upon  every  occafion  to  artificial  principle, 
it  confounds,  inftead  of  aiding,  the  reafonings  of 
men.  The  mind  is  made  to  wander  by  a  circuitous 
progrefs,  through  laboured  and  forced  implications, 
in  fearch  of  an  object  which  lay  directly  before  it; 
and  the  plaineft  truths  are  obfcured  by  the  intrica- 
cies of  abftract  demonftration. 

The  ftrength  and  energy  of  thofe  principles  of 
law  and  of  equity,  which  are  to  be  met  with  through- 
out all  the  different  parts  of  Roman  jurifprudence, 
have  furnifhed  rules  and  maxims  of  municipal  law 
to  every  nation  in  Europe.  Eutfome  of  phe  theories 
which  rofe  upon  the  principles  of  that  great  and 
juftly  celebrated  fyftem  were  much  too  refined  for 
practical  application.  They  gave  employment  to 
commentators;  but  could  never  reach  the  under  - 
Handings  of  the  people.  Nor  was  it  neceffary  they 
fliould — they 'were  the  mere  play  of  words;  or  the 
combination  of  fanciful  ideas,  which  hadfeldomany 
ultimate  effect  upon  the  fubjecr..  From  the  fame 
facts  the  fame  conclufion  would  have  been  drawn 
by  the  clown,  and  by  the  lawyer.  ,  Both  would  have 

agreed, 


74  TREATISE 

agreed,  for  example,  that  if  a  man  received  money 
which  had  been  paid  by  miftake,  arid  which  was 
hot  due  to  him,  he  was  bound  to  reftore  it.  But 
their  reafons  would  Have  founded  very  differently. 
The  former  felt  fimply  the  obligation  of  natural 
juftice — the  latter  had  been  taught  the  legal  effect 
of  a  covenant  in  ldwy  which  never  exifled  in  f aft* 
and  could  demonftrate,  upon  a  multitude  of  autho- 
rities, the  binding  force  of  tacit  agreements,  and  the 
legal  import  of  that  quafi  ccntraffus  which  arofe  ex  in- 
debit  i  Jolutione* .  Accuftomed  to  the  idea  of  pofitive 
obligation,  as  being  the  confequence  of  exprefs  agree- 
ment, the  Roman  lawyers  carried  the  fame /cm  of 
reafoning  through  the  whole  chain  of  duties  which  were 
inherent  in  the  nature  of  things,  and  imprinted  on 
the  mind  of  every  upright  man.  They  fuppofed  a 
contract,  and  inferred  an  obligation..  They  prove^ 
by  falfe  fuggeftions,  what  in  itfelf  was  moft  mani- 
feftly  true. 

We  have  had  occafion  to  obferve  that  no  fmall 
portion  of  the  fame  fpirit  ofunneceflary  fubtlety  and 
refinement  (though  affecting  more  the  management 
of  forms,  than  of  abftract  principles,  and  derived  in 
moft  inftances  from  a  different  origin)  is  to  be  found 
in  many  of  the  theories  of  law  in  this  country.  If 
fo,  it  is  not  impofTible  that  the  imprifonment  of  an 
infolvent  debtor  may  be  reprefented  as  the  fair  refult 
of  public  law,  giving  effect  to  a  tacit  agreement  or 

*  In  the  fame  manner  they  accounted  fcientifically  for  obli- 
gations equally  apparent,  arifmg  ex  negotiorum  gejlions,  tutelaf 
rei'-conwwnione,  aditione  b&reditaiis,  and  the  like.  Appendix  EE. 
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contract  between  the  parties;  the  creditor, 
it  may  be  faid,  trufting  to  that  legal  confequencej 
the  debtor  agreeing  to  fubmit  to  it  if  he  fail  in  the 
fulfilment  of  his  engagement.^ 

This  would  indeed  be  reafoning  in  a  circle;  but 
it  will  not  be  difficult  to  fhew,  upon  other  grounds, 
that  the  law  of  civil  imprifonment  can  derive  no  aid 
from  any  fuch  argument. 

By  one  of  thofe  honourable  reftraints  which  the 
genius  of  civil  liberty  puts  upon  the  actions  of  men, 
no  poffible  mode  of  bargain,  tranfaction,  or  cove- 
nant, can  place  two  individuals  in  the  -relation  to 
each  other  of  mafter  and  flave:  for  every  fubject  of 
a  free  government  is  a  citizen :  a  character  which 
may  be  forfeited  by  crime,  but  cannot  be  furren- 
dered  by  contract. 

Under  fuch  a  government,  individuals  are  taught 
to  feel  their  importance  by  the  immediate  depen- 
dance  of  the  public  upon  their  exertions  towards  the 
general  welfare.  No  middle  power  is  interpoled 
between  them  and  the  ftate.  The  blefiings  of  pub- 
lic profperity  are  not  intercepted  by  a  fubordinate 
tyrant  in  their  way  to  the  cottage  of  the  labourer. 
He  feels  their  immediate  effects,  and  can  indulge 
the  honeft  pride  of  having  contributed  directly  to- 
wards them.  In  fuch  a  ftate  it  is,  that  public  and 
private  good  are,  in  truth,  co-exiftent  and  recipro- 
•cal:  in  others,  they  are  only  fo  in  fpeculation. 

But  this  vivifying  quality  of  liberty;  this  mutual 
energy,  which  is  for  ever  acting  upon  the  indivi- 
duals which  compofe  the  community  of  a  free  ftate  j 
would  fpeedily  be  loft,  if  under  the  neceffity  of  the 

moment 
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moment  men  were  permitted  to  furrender  thetf 
power  of  contributing,  independently,  and  in  their 
own  proper  perfons,  to  the  public  fervice.  •  In- 
capable of  promoting,  they  would  feel  no  right 
to  enjoy  their  country's  welfare.  The  intereft  of 
the  public  would  be  no  longer  theirs.  It  would  be 
their  mailers'. 

It  is  the  conftitutional  boaft  of  Englifhmen,  that 
the  public  good  is  an  eftate  in  common ;  of  the  free 
poffefiion  and  enjoyment  of  which  no  law  can  de- 
prive the  humbleft  individual  who  is  not  convicted 
of  a  crime. 

What  multitudes  then  there  are  who  are  bereft 
of  their  civil  exiftence  by  the  laws  of  imprifonment ! 
But  is  it  poflible  to  maintain  that  thofe  laws  have 
proceeded  upon  this  folecifm  in  the  language  of 
freedom  i  that  a  community  can  be  truly  free, 
while  individuals  may,  by  their  own  confent,  be 
flaves  ? 

Perfonal  dependence,  and  the  want  of  thofe  civil 
rights  which  others  enjoy,  form  the  eflence  of 
flavery.  Subftantially  they  are  loft  to  him  who  is 
rendered  incapable  of  enjoying  them:  and  fuch  is 
the  ftate  of  the  ppifoner  for  debt. 

In  letting  out  his  labour  to  hire,  no  man  lofes  a 
particle  of  his  civil  liberty.  He  is  at  that  moment 
fpontaneouily  contributing  to  the  general  good. 
He  is  upon  a  footing  with  his  employer :  he  gives 
in  one  way,  and  receives  in  another. 

Would  it  be  fo  with  a  man  who  ftipulated  that,, 
in  a  certain  event,  his  neighbour  fhould  be  entitled  to 

deprive 
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deprive  him  of  the  ufe  of  his  limbs  3  or  that  if  he  fail- 
ed to  pay  a  fum  of  money,  his  perfcn  fhould  be 
locked  up  in  idlenefs,'  and  his  exiftence  rendered 
equally  infignificant  to  himfelf  and  to  the  public  ? 
*— Would  this  be  a  lawful  contract  ? 


CHAP. 
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CHAP.      X. 

•  Civil  Imprifonment  tynfidered  with  a  View  to  tbs 
eftablijhed  legal  Prefumption  of  fair  Intention ,  'till 
the  Contrary  is  proved. 

WHATEVER  may  be  inferred  to  the  con- 
trary from  the  principles  of  certain  doctrines , 
it  will  in  general  be  found,  that  the  reafonings  of 
law,  in  the  eftablifhment  of  legal  preemptions,  are 
full  of  candour  and  liberality  j  proceeding  upon 
maxims  favourable  to  the  characters  of  men,  and 
excluding  the  idea  of  unfair  or  unjuft  intentions, 
till  the  contrary  is  eftablifhed  by  evidence. 

It  is  thus  that  it  prefumes  refpecting  the  views  of 
a  creditor  when  he  gives  credit.  In  tranfacting 
with  the  debtor,  he  is  prefumed  to  have  looked  no 
farther  than  to  that  which  was  fairly  before  him,  viz. 
the  ability  of  the  debtor  himfelf,  by  means  either  of 
prefent  effects  or  probable  acquirements,  to  difcharge 
the  debt:  and,  conformably  to  this  prefumption, 
whatever  may  tend  to  hang  out  falfe  colours,  that  is, 
to  give  falfe  appearances,  and  lead  to  credit,  where 
there  is  not  fubftance,  is  upon  every  occafiorj  re-^ 
probated  by  the  law. 

The  law  of  imprifonment,  however,  is  incon- 
fiftent  with  this  prefumption;  or  makes  ufe  of  it 
with  partiality :  it  admits  it  on  one  fide,  and  rejects 
it  on  the  other. 

It 
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It  is  manifeft  that  there  muft  be  fomething  wrong 
pn  one  fide  or  the  other,  when,  in  the  common 
courfe  of  affairs,  a  man  gives  his  property,  upon  a 
promife  of  fomething  equivalent,  to  one  who  has  nei- 
ther property  to  fupport  his  promife,  nor  \htprcbable 
means  of  acquiring  it.  Either  the  perfon  who  gives 
the  credit  has  fome  malignant  defign  againft  the  man 
himfelf  who  receives  it,  or  fome  rapacious  view  to- 
wards inordinate  <gz»in  ;  or  he  who  receives  it  has 
obtained  it  by  falfehood  and  deceit. 

In  every  cafe ;  without  inquiry;  by  mere  pre- 
fumption,  the  law  imputes  the  whole  to  the  latter; 
and  yet  it  inflicts  no  public  puniihment  upon  him. 
As  to  the  conduct  of  him  who  gave  the  credit,  no 
notice  whatever  is  taken  of  it.  In  every  cafe; 
without  inquiry;  upon  mere  prefumption,  HE  is 
viewed  as  an  injured  man  *. 

If  confiderations  different  from  thofe  which  arife, 
bondjidgy  from  the  apparent  ability  of  the  debtor, 
either  by  prefent  means  or  "probable  acquirement, 
have  weighed  in  the  mind  of  the  creditor;  they  may 
be  fuch  as  the  lav/  ought  not  perhaps  to  reprobate; 
but  they  cannot  be  fuch  as  the  law  ought  actively  to 
fupport.  If  he  knew  that  his  debtor  had  neither 
funds  nor  effects,. and  yet  chofe  to  trufl  to  accident; 
that  is,  to  run  the  hazard  of  lofs,  rather  than  fore- 
go the  chance  of  gain,  he  cannot  juftly  apply  to  the 
law  for  its  interpofition,  if  the  event  is  unfavourable; 
becaufe  it  was  directly  under  his  view  at  the  time  of 

*  Some  of  the  points  here  generally  ftated,  are  more  fully 
considered  ia  iubfeqiient  chapters. 

the 
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the  tranfaction,  and  he  had  knowingly  made  a  bar- 
gain of  hazard.  Or  if,  apprifed  that  he  never  could 
be  paid  by  the  debtor  himfeif,  he  trufted  to  the  fe- 
cret  expectation  that  the  debtor's  friends  would  be 
induced,  from  motives  of  benevolence,  to  fubject 
themfelves  to  the  lofs,  rather  than  fuffer  him  to  go 
to  gaol,  the  expectation  was  both  unjuil  and  illegal; 
unjuft,  becaufe  it  went  beyond  the  terms  of  the 
bargain,  which  proceeded  fingly  upon  the  credit  of 
the  debtor  himfeif  5  illegal,  as  having  been  incon- 
fiftent  with  the  principle  that  the  province  of  law  is 
not  to  create  new  fecurities,  but  to  render  effectual 
thofe  which  have  been  given — not  to  enlarge,  but 
to  carry  into  effect  the  agreements  of  parties  *. 

.  *  In  the  cafe  of  SiKith  v.  Bromley,  Lord  Mansfield,  repro- 
bating the  iniquity  of  a  creditor,  in  having  taken  money  from 
the  fifter  of  his  debtor  for  fignir.g  his  certificate  as  a  bankrupt, 
or,  in  other  words,  for  agreeing  not  to  put  him  in  prifon,  ex- 
preffes  himfeif  thus :  «  If  any  near  relation  is  induced  to  pay 
"  the  money  for  the  bankrupt,  it  is  taking  an  unfair  advantage, 
*'  and  torturing  the  compajjion  of  bis  family  " — Douglas,  696. 

The  reader  need  hardly  be  reminded,  that  the  obfervaticns 
which  have  been  made  refpefting  the  principle  of  civil  imprilbn- 
ment,  refer  to  the  common  cafe,  where  direct  fraud,  or  decep- 
tion, has  not  been  alledged  againft  the  debtor ;  and  wkere  he  is 
not  only  willing  to  give  up  his  effe&s  to  his  creditors,  but  ready 
to  fubmit  his  ccnduft  to  the  clofeft  infpeftion. 


CHAP, 
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CHAP.      XL 

fbe  Deference  juflly  due  to  Reafons  of  POLICT, 
or  general  Utility,  upon  this  Subjeft. 

SUPPOSING  it  to  have  been  Ihewn  that  the 
law  of  civil  imprifonment,  in  its  utmoft  ex- 
tent, as  now  practifed,  can  be  referred  to  no  regular 
principle:  that  it  acts  neither  as  a  p'unifhment:  nor 
as  a  mode  of  coercion:  nor  as  a  fatisfaction :  nor  as 
the  refult  of  an  implied  agreement,  or  legal  pre- 
fumption:  ftill  it  is  to  be  fupported,  if  it  can  be 
fhewn,  that  whatever  may  be  its  nature;  however 
untenable  it  may  appear  in  argument  or  fpeculation; 
its  effects  muft,  upon  the  whole,  be  falutary  and 
conducive  to  the  general  good:  and  much  more  fo 
if  it  can  be  fhewn,  that  it  is  necejjary  for  the  pre- 
vention of  general  mifchief.  If  again  the  very  re- 
verfe  of  thefe  proportions  fhall  be  made  out,  it  can- 
not Hand,  whatever  may  be  its  principle. 

Let  the  queftion  therefore  be  now  tried  and  de- 
cided upon  that  irTue. 


CHAP. 
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C  H  A  P.    XII. 

Retifons  of  POLICY  againft  the  frefent  Law  of  Civil 
Jmprijonmenty  founded  upon  the  Authority  of  the 
BANKRUPT  LAWS. 

AS  the  imprifonment  of  the  perfon  ot  a  debtor, 
who  had  committed  no  forcible  injury  or 
palpable  fraud,  was  firft  introduced  in  favour  of  a 
particular  body  of  men,  for  the  purpofe  of  promot- 
ing the  interefl  of  trade $  fo  it  has  received  its  firft 
,check  for  the  purpofe  of  promoting  the  fame  end. 
The  principle  was  the  fame  in  both  inftances ;  but 
it  was  the  fame  principle,  acting  upon  the  different 
circumflances  of  far  different  times. 

The  privilege  given  to  merchants  (and  wifely  fo 
given)  in  the  reign  of  Edward  tie  third,  of  arrefting 
and  imprifoning  their  debtors  for  debts  contracted 
in  trade,  foon  recoiled,  by  its  abnfe,  upon  the  mer- 
chants themfelves;  who  were  no  fooner  feen  to 
bend  under  a  cafual  lofs,  than  they  were  imme- 
diately thrown  down  by  imprifonment,  at  the  fuit 
of  competitors.  Their  effects  were  torn  to  pieces 
by  thofe  who  could  firft  reach  them  -,  and  their 
perfons  became  ufelefs  matter  in  prifon. 

By  a  variety  of  ftatutes  commencing  in  the  reign 

of  Henry  the  eighth,  and  brought  down  to  the  pre- 

fent  times,  certain  acts  and  circumflances  are  de- 

icribcd  and  afcertained,  as  legal  fymptoms  of  a 
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fituation  inconfiftent  with  the  fair  capacity  of  trad- 
ing. The  perfon  in  fuch  circumftances,  if  a  trader, 
is  to  be  declared  a  bankrupt— that  is,  his  tranfaftions 
in  trade  are  inftantly  to  flop ;  his  powers  of  acting 
are  for  a  time  to  ceafe ;  his  affairs  from  that  moment 
to  become  flationary;  and  his  courfe  of  life,  in  the 
world  of  bufmefs,  again  to  commence  anew. 

Nothing  can  carry  along  with  it,  upon  a  general 
view  of  its  principle,  more  finking  marks  of  flrong 
fenfe  and  found  policy. 

But  it  was  not  till  the  reign  of  Queen  Anne  that 
a  bankrupt,  who  had  done  every  thing  in  his  power 
towards  the  fatisfaclion  of  his  creditors,  was  in  any 
degree  protected  from  the  laws  of  imprifonment. 
Till  then  the  bankrupt's  perfon  was  at  the  mercy 
of  his  creditors ;  and  the  caprice  or  refentment  of 
any  one  of  them,  might  deprive  his  country  of  the 
induftry  of  an  intelligent  trader*. 

*  By  the  5th  of  George  the  fecond,  c.  30,  upon  a  cer- 
tificate figned  firft  by  four-fifths  of  the  creditors  in  number  and 
value,  and  then  by  the  commiflione'rs  of  bankrupt,  purporting, 
that  the  bankrupt  has  conformed  himfelf  to  the  law,  and  made 
a  fair  furrender;  if  that  certificate  ke  allowed  by  the  lord  chan- 
cellor, he  is  free  and  difcharged  for  ever  from  all  debts  owing 
by  him  at  the  time  he  became  bankrupt ;  and  if  he  is  in  pri- 
fon  for  fuch  debts,  he  obtains  his  liberty. 

The  firft  aft  of  parliament  giving  the  benefit  of  certificate  wa« 
4  &  5  Anne,  c.  17;  and  by  that  aft  the  commiflioners  of  bankrupt 
enly  were  to  fign  it.  The  5  Anne,  c.  22,  added  the  creditors— 
"Und  fo  the  law  was  continued,  or  revived  (with  fomc  interrup- 
tion) till  the  above  ftatute,  5  Geo.  the  fecond,  put  the  fubjeft  of 
certificate  upon  its  prefent  footing. 

Lord  Hardwick  fomewhere  fays,  that  the  firft  aft  of  Q^Anna 
giving  bankrupts  the  benefit  of  certificate,  was  intended  as  a 
temporary  provision,  on  account  of  the  lofles  fuftained  by  our 
trade  in  the  fucceffion  war. 

G  2  That 
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That  this  defect  in  laws  of  fuch  liberal  operation 
fhould  have  continued  the  greateft  part  of  two  cen- 
turies of  thefe  our  later  times,  will  ceafe  to  be  matter 
of  wonder,  when  it  is  confidered  that  the  general 
law  refpecting  every  unprivileged  individual  in  the 
kingdom,  ftill  labours  under  the  fame  fort  of  defect 
in  its  fulleft  extent. 

The  bankrupt  laws  as  they  now  fland,  however 
imperfect  they  may,  in  certain  refpects,  be  thought 
by  fome,  are  perhaps,  upon  the  whole,  a  fit  fubject  of 
panegyric :  and  they  have  been  fo  treated  by  that 
elegant  commentator,  who,  in  difplaying  the  out- 
lines, and  enlarging  upon  the  leading  points  of 
Englilh  jurifprudence,  has  prefented  fo  pleafmg  a 
picture  to  the  general  view  of  the  people.  He  has 
exprefled  himfelf  as  follows :  "  Trade  cannot  be 
"  carried  on  without  mutual  credit  on  both  fides : 
<f  the  contracting  of  debts  is  therefore  here  not 
"  only  juftifiable,  but  neceffary.  And  if  by  acci- 
"  dental  calamities,  as  by  the  lofs  of  a  fhip  in  a 
"  temper!,  the  failure  of  brother  traders,  or  by  the 
"  non-payment  of  perfons  out  of  trade,  a  mer- 
"  chant,  or  trader,  becomes  incapable  of  dif- 
<e  charging  his  own  debts,  it  is  his  misfortune 
tf  and  not  his  fault.  To  the  misfortunes  therefore 
"  of  debtors  the  law  has  given  a  compafiionate 
"  remedy,  but  denied  it  to  their  faults;  fmcc 
<f  at  the  fame  time  that  it  provides  for  the  fe- 
"  curity  of  commerce,  by  enacting,  that  every 
"  confiderable  trader  may  be  declared  a  bankrupt 
"  for  the  benefit  of  his  creditors  as  well  as  himfelfj 
"  it  has  alfo,  to  difcourage  extravagance,  declared, 

«  that 
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*c  that  no  one  fhall  be  capable  of  being  made  a 
"  bankrupt,  but  only  a  trader,  nor  capable  of  re- 
"  ceiving  the  full  benefit  of  the  ftatutes  but  only 
"  an  induftrious  trader  *."  And  after  mentioning, 
that  the  bankrupt  is  protected  from  the  law  of  im- 
prifonment,  he  fums  up  its  juft  and  beneficial  effects 
as  follows ;  "  Thus  the  bankrupt  becomes  a  clear 
"  man  again ;  and,  by  the  affiftance  of  his  allow- 
<{  ance,  and  his  own  induftry,  may  become  a  ufe- 
"  ful  member  of  the  commonwealth ;  which  is  the 
<f  rather  to  be  expected,  as  he  cannot  be  entitled 
"  to  thefe  benefits,  but  by  the  teftimony  of  his  ere* 
"  ditors  themfelves  of  his  honeft  and  ingenuous 
"  diipofition $  and  unlefs  his  failures  have  been 
"  owing  to  misfortunes,  rather  than  to  mifconduct 
"  and  extravagance  f ." 

That  the  bankrupt  laws  ought  to  be  extended 
to  all  honeft  infolvent  debtors,  without  variation  or 
diftinction,  is  not  to  be  urged.  They  are  in  many 
refpects  inapplicable  to  the  circumftances  of  other 
defcriptions  of 'men.  The  machine  is  too  great 
and  coftly  for  the  flight  and  minute  materials  upon 
which  in  that  cafe  it  would  have  frequently  to  act, 
Befides,  the  great  end  for  which  it  was  conftruct- 
ed  is  to  arreft  for  a  time  the  active-powers  of  men, 
who,  in  ft  niggling  againft  a  tide  to  which  they 
ought  patiently  to  give  way,  are  not  only  wafting 
their  own  ftrength  in  vain,  but  alfo  endangering 
others. 

*  2  Blackft.  Com.  474,  Appendix  F  F, 
f  Ibid.  484. 

G  But 
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But  does  it  follow,  that  therefore  no  part  of  the 
Jpirit  of  thefe  laws  Ihould  be  extended  to  other  de- 
fcriptions  of  men  ?  They  provide  "  againft  the 
**  inhumanity  of  the  creditor,  who  is  not  fufFered  to 
<c  confine  an  honeft  bankrupt  after  his  effects  are 
*c  delivered  up ;  at  the  fame  time  taking  care  that 
*(  all  his  juft  debts  fhall  be  paid,  fo  far  as  the  ef- 
((  fe<5h  will  extend."  They  have,  for  the  declared 
,  objects  of  their  protection,  thofe  perfons  who  are 
"  liable  to  accidental  lofTes,  and  to  an  inability  of 
"  paying  their  debts  without  any  fault  of  their  own," 
making  them  u  clear  men  again,  in  order  that  they 
"  may  become  ufeful  members  of  the  common- 
"  wealth."  In  fliort,  "  they  give  to  the  misfor^ 
<e  tunes  of  debtors  a  compaffionate  remedy,  but 
*c  deny  it  to  their  faults." 

This  is  the  language  of  the  bankrupt  laws.  But 
does  it  not  apply  to  every  honeft  infolvent  debtor? 
The  anfwer  generally  given  is  in  the  negative;  and 
the  reafons  have  been  quoted.  Let  them  now  be 
examined. 

i.  "  Trade  cannot  be  carried  en  without  mutual 
credit  en  both  fides" — But  as  the  world  is  now  fitua- 
ted,  in  the  midft  of  that  infinite  variety  of  mutual 
and  reciprocal  dependencies  which  render  the  whole 
line  of  things  but  one  continued  chain,  can  any  of 
the  affairs  of  men  be  carried  on  without  mutual 
credit .?— Moft  certainly  no.— Shall  the  hu/bandman 
fit  idle  till  the  price  of  his  crops  becomes  due  ?  or 
the  artift  defift  from  the  profecution  of  ufeful  im- 
provements and  difcoveriesj  and  work  as  a  labourer, 

rather 
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rather  than  borrow  the  means  of  prefent  fupport 
from  thofe  who  are  willing  to  truft  to  his  future 
ability?  Muft  the  landed  man  convert  his  acres 
into  gold;  receive  his  rents  in  weekly  payments; 
or  decline  the  offer  of  a  valuable  purchafe  rather 
than  contract  a  reafonable  debt  ?  Or  is  the  monied 
man  to  keep  his  coin  in  his  ftrong  box;  and,  like 
the  Don  Bernard  of  Gil  Bias,  to  count  out  with  daily 
care  the  price  of  his  daily  fubfiftence  ? 

i.  In  trade  "  tbe  contracting  cf  debts  is  net  only 
"  juftifiable,  but  necejary" — it  is  certainly  fo— but 
where  is  the  fituation  in  which  the  fair  contraclion  of 
a  debt,  with  a  certain  or  rational  profpect  of  having 
the  means  of  repayment,  requires  a  juflification  ? 

3.  "  If  by  accidental  calamities,  as  by  tbe  lojs  of  a 
€C  Jhip  in  a  tem-peft,  tbe  failure  of  brother  traders,  or 
"  by  tbe  non-payment  of  ferfons  out  of  trade,  a  mer- 
^  cbant  or  trader  becomes  incapable  of  dijcbarging  bis 
"  own  debt,  it  is  bis  misfortune,  and  not  bis  fault.'1 
Thefe  circumftances  are  faid  to  furnifh  the  prin- 
ciple upon  which  the  relief  given  to  infolvent 
debtors  under  the  bankrupt  laws  can  be  extended 
to  traders  only;  but  if  thefe  sircumftances  ar« 
either  ideal,  or  not  peculiar  to  traders,  they  cannot 
fupport  the  diftinction. 

That  a  trader  may  fuffer  a  fatal  calamity  by  the 
lofs  of  a  fhip  in  a  tempeft,  is  a  fact  juft  within  the 
compafs  of  poflibility ;  but  neither  with  refpect  to 
the  prefent  time,  nor  to  the  time  at  which  the  con- 
ditional protection  in  queftion  was  firft  afforded  to 
tradersj  can  the  fuppofition  go  farther.  There  was 
G  4  a  time, 
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a  time,  it  is  true,  when  the  whole  fortune  of  a 
merchant  might  have  been  fcattered  by  the  winds 
of  heaven  and  irrecoverably  loft :  but  now  he  can 
fleep  in  quiet.  He  may  be  deprived  of  a  profit,  or 
fuftain  a  partial  lofs,  but  the  divifion  of  hazard  by 
infurance  muft,  with  common  prudence,  protc6t  him 
from  any/rfta/  calamity. 

The  other  calamities  which  have  been  ftated  as 
peculiar  to  traders  are  "  the  failure  of  brother  traders, 
"  or  the  non-payment  of  perfons  out  of  trade.'* 

If  thefe  are  truly  peculiar  to  traders ;  if  none  but 
traders  do  in  fact  fuffer  by  the  failure  of  traders,  or 
of  perfons  out  of  trade,  it  is  fit  that  none  but 
traders  Ihould  have  any  remedy  againft  the  indik 
criminate  feverity  and  injuftice  of  the  laws  of  im- 
prifonment.  But  if  there  are  no  fuch  peculiarities, 
it  follows,  that  a  principle  which  the  legiflature  has 
acknowledged  to  be  wife,  as  w,ell  as  juft  and  hu- 
mane, fhould  be  extended  and  adapted,  by  proper 
qualification,  to  the  unhappy  circumftances  of 
others  in  a  fimilar  fituation  *. 

If  we  do  but  look  into  the  world  as  it  truly  is, 
we  fhall  fee,  that  men  of  all  defcriptions  are  liable 
to  the  prefllire  of  fuch  remote  and  unforefeen  cala- 
mities, as  arife  from  the  necefTary  action  and  reaction 
of  credit-,  that  every  man  muft  in  one  form  or 
another  avail  himfelf  of  it;  that  it  is  in  fact  the  ce- 
ment which  binds  together  the  feveral  materials  of 
an  advanced  fociety,  and  gives  force  and  energy,  to. 
£he  whole. 

*  Appendix  G  G- 

But 
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But  in  enquiring  how  far  this  principle  may  be  the 
fubject  of  regulation  by  municipal  law,  its  general 
nature,  and  fome  of  the  circumftances  which  attend 
jt,  ought  to  be  particularly  confidered, 
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CHAP.      XIIL 

thoughts  on  the  proper  Influence  of  Municipal  Law, 
ever  the  Jelfifh  Propenfities  of  private  Individuals ; 
and  on  the  general  Nature  and  Circumftances  of 
CREDIT — introductory  to  certain  other  Reafons  of 
POLICY  againft  the  Laws  of  Civil  Imprifonmenf, 

IT  is  the  perfection  of  legiflative  wifdom  to  de- 
rive ingredients,  for  the  general  good,  from  the 
felfifh  propenfities  of  individuals.  Vices  are  to  be 
corrected,  but  felfifh  propenfities  are  only  to  be 
regulated:  the  former,  by  direct ;  the  latter  by  in^ 
direct  means.  Both  muft  vary  with  the  ever  vary- 
ing courfe  of  things.  But  the  laws  of  a  free,  and 
Hill  more  of  a  commercial  country,  will,  at  all 
times,  and  in  all  circumftances,  leave  every  man 
the  mafter  of  his  own  conduct,  where  it  encroaches 
upon  none  of  the  legal  rights  of  his  neighbour — for 
it  is  in  the  fluctuation  of  that  rapid  and  irregular 
tide  which  the  ufe,  abufe,  or  neglect  of  circum- 
ftances creates,  that  indolence  or  incapacity  finks 
Into  infignificance,  and  merit  is  carried  forward  to  the 
fuperiority  it  deferves.  T'hcre  the  laws  will  neither- 
dictate  nor  Command:  a  fpirit  of  oppofition  or  of 
evafion  would  rife  up  to  defeat  them.  But  they  will 
jnftigate  or  difiuade.  They  will  infenfibly  lead  the 
individual  to  choofe,  of  his  own  accord,  and  for 
his  own  private  purpofes,  that  courfe,  which, 

witfy 
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with  his  own,   may  moft  promote  the  good  of 
others. 

In  the  rudeft  ftate  of  fociety  men  are  only  ftimu- 
lated  to  exertion  by  the  immediate  impulfe  of 
appetite:  their  activity  is  violence;  and  their  in- 
dolence, ftupidity.  In  fuch  a  ftate,  that  covetouf- 
nefs  which  is  inherent  in  human  nature  leads  to 
rapine.  By  the  hand  of  cultivation,  the  fame  fpirit 
is  meliorated  into  the  principle  of  induftry.  Refine- 
ments are  devifed  in  the  fupply  of  reciprocal  wants. 
The  fimple  barter  of  goods  for  goods,  gives 
way  to  the  immediate  delivery  of  goods  by  him 
who  has  them  to  difpofe  of,  for  the  promife  of 
greater  value  in  return,  at  a  future  day,  by  him  who 
has  them  not  at  prefent.  Prefent  wants  are  thus 
fupplied  by  means  not  only  of  prefent  fuperfluity, 
but  alfo  of  future  acquifition.  The  mercantile 
fyftem  is  founded ;  and  the  progrefs  of  focial  happi- 
nefs  rapidly  accelerated. 

That  confidence  which  thus  communicates  the 
pofiefiions,  while  it  encreafes  the  enjoyments  of 
the  individual,  and  diffufes  vigour  through  the  com- 
munity, by  directing  the  feif-intereft  of  each  to  the 
good  of  all,  receives,  emphatically,  the  appellation 
pf  CREDIT. 

Such  is  the  general  nature  of  the  principle  which 
now  pervades  almoft  all  the  tranfaclions  of  fociety — 
in  itfelf  fufficiently  well  underftood;  but,  in  fome  of 
its  circumftances,  the  fubjec~b  of  much  prejudice, 
of  fome  difficulty,  and  of  weighty  importance. 

As  it  collects  upon  one  point  the  full  force,  not 
only  of  the  means  which  we  poffefs  at  prefent, 

but 
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but  alfo  of  thofe  which  ftand  within  the  compafs  of 
reafonable  expectation,  its  powers  are  immenfe. 
Hence  its  vail  utility  when  it  acts  under  the  direc- 
tion of  that  judgment,  which  can  rightly  eftimate 
the  value  of  the  pafling  occafion. 

Nor  is  it  mcejjanly  productive  of  general  bad 
confequence  when  mifapplied.  If  one  man  fhall 
fuftain  a  lofs,  another  may  thereby  reap  a  fair  ad- 
vantage, and  the  equilibrium  is  preferved. 

But  that  equilibrium,  which  the  natural  vibrations 
of  credit  have  the  effeft  to  preferve,  may  be  deftroyed 
by  the  LAW. 

There  is  therefore  a  time  when  it  is  the  part  of 
the  legislature  to  encourage  and  promote  the  opera- 
tions of  credit  in  the  hands  of  induftry;  as  there  is 
alfo  a  time,  when,  if  they  ought  not  to  be  reftrained, 
they  are  not  at  leaft  to  be  forced  beyond  their  na- 
tural bounds,  by  extraordinary  favour,  or  public 
privilege.  The  lax  and  feeble  powers  of  infancy, 
or  the  infirmities  of  old  age,  may  fometimes  ftand 
in  need  of  aids,  which  would  be  deftruction  to  man- 
hood in  its  middle  ftage.  A  fkilful  phyfician  will 
beware  of  ever  correcting  by  medicine,  what 
nature  herfelf  can  throw  off.  Her  falutary  exer- 
tions are  not  to  be  fo  difturbed.  The  fever  of 
phyfie  would  enfue  j  and  the  fymptoms  of  the 
original  difeafe  be  confounded  with  thofe  of  the 
intended  remedy. 
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CHAP.      XIV. 

The  fame  Subjett  continued. 

THAT  vice  of  the  mind,  which  bears  the 
appellation  of  boarding  avarice,  is  doubt- 
efs  of  pernicious  confequence  to  fociety.  But 
the  evils  it  creates  are  of  the  negative  fort.  The 
individual  is  reduced  to  a  ftate  of  inugnificance ; 
and  lofes  all  the  beft  faculties  of  nature.  In 
himfelf  therefore  he  is  more  an  object  of  com- 
paffion  than  of  refentmentj  and  we  only  fmile  at 
his  prepofterous  folly.  The  injury  he  does  to 
fociety  confiils  in  his  withholding  the  means  of  in- 
duftry  and  happinefs:  he  does  no  pofitive  harm, 
and  muft  be  left  the  prey  of  his  own  wretch- 
ednefs. 

But  there  is  a  fpecies  of  avarice  which  is  of  an 
active  quality.  It  fp rings  up  and  thrives  only  in 
commercial  ftates,  and  all  the  mifchiefs  it  creates 
are  pofitive  and  direct.  It  arifes  from  the  fame 
difeafe  in  the  mind  which  leads  to  hoarding  avarice; 
acting  only  upon  a  different  character,  and  in  dif- 
ferent circumftances — the  fame  difpofition  to  en- 
grofs  the  goods  of  life,  to  the  exclufion  of  our 
neighbour,  affords  the  motive.  But  it  deceives 
the  world,  becaufe  it  bears  a  refpected  name.  It 
is  induftrys  but  induftry  become  morbid  and  ex- 
ceflive. 

The 


$4  tREATlSE 

The  trader,  who  acts  under  the  impulfe  of  thii 
reftlefs  and  rapacious  fpirit,  may  frequently  bring 
ruin  upon  himfelf,  but  muft  with  certainty  bring  it 
upon  others.  On  the  one  hand,  by  the  arts  of 
monopoly,  he  cuts  off  thofe  wholefome  fprings 
which  circulate  the  bleflings  of  real  and  fubilantial 
induflry.  On  the  other,  with  a  view  to  inordinate 
gain,  he  fpreads  far  and  wide  the  goods  he  has  en- 
groffed,  by  holding  forth  to  the  adventurer,  in  the 
lower  orders  of  trade,  all  the  temptations  of  ex- 
traordinary credit  and  confidence.  The  needy  ad- 
venturer in  his  turn,  with  a  blind  and  fatal  activity* 
exchanges  his  goods  for  the  mere  name  of  every 
moneylefs  prodigal;  and  the  prodigal,  allured  by 
the  fame  facility  of  credit,  is  encouraged  to  take  a 
fhare  in  the  common  mifchief,  by  contracting  debts 
which  he  never  can  difcharge. 

Thus  it  happens  that  in  the  whole  courfe  of  the 
circle,  the  fubftance  or  property  of  the  perfon  con- 
tracting the  debt,  may  never  once  have  been  the 
fubject  of  enquiry. 

If  any  delufion,  held  forth  by  the  law,  tends  to 
promote  the  courfe,  or  obflruct  the  natural  correc- 
tive of  thefe  errors,  it  calls  for  the  anjmadverfioa 
of  the  people. 
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CHAP.      XV, 

Reafons  of  POLICY  againfl  thefe  Laws,  as  rather 
tending  to  encourage,  than  reftrain>  an  EXCES- 
SIVE FACILITY  OF  CREDIT,  and  the  Progrefs  of 
Extravagance. 

IT  is  for  the  generous  character  of  candid  and 
unfufpefting  good  faith,  that  the  Britijh  mer~ 
fhant  is  jnftly  renowned  over  the  world.  But 
every  virtue  has  its  neighbouring  vice.  It  is  the 
lot  of  humanity.  The  covetous  principles  of  mo- 
nopoly, and  of  mercantile  avarice,  follow  hard  upon 
the  right  fpirit  of  enterprizej  and  a  blameable  loofe- 
nefs  of  tranfaction  is  too  frequently  the  effect  of  an 
vinfuipecting  liberality. 

Unfortunately  it  requires  no  argument  to  prove, 
that  a  forced  and  fictitious  trade,  rifing  out  of  an  in- 
ordinate fpirit  of  fpeculation,  has  become  a  great 
and  growing  evil  in  the  commercial  world.  Thoie 
bands  of  defperate  adventurers,  who  float  in  air,  af- 
ford too  many  proofs  of  its  exiftence.  The  felfifh 
propenfity  which  leads  to  it  cannot  with  fafety  bs 
reftrained ;  but  the  means  by  which  it  acts,  and 
which  are  of  its  own  formation,  ought  not  at  Itaft 
to  be  aided  by  the  laws. 

It 
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It  acts  by  means  of  a  general  and  extreme  FACI- 
LITY OF  CREDIT*. 

If  there  is  any  truth  in  what  has  been  beford 
advanced,  this  extreme  facility  of  credit  proceeds, 
at  leail  as  much  from  him  who  gives,  as  from  him 
who  receives  it.  To  extend  beyond  all  bounds  their 
feveral  lines  of  trade  may  be  the  object  of  both,  if 
both  are  traders;  but  as  traders  deal  with  perfons 
\vho  are  not  in  trade,  it  muft  often  be  the  objecl:  of 
him  only  who  gives  the  credit.  Yet  it  feems  hither- 
to to  have  been  underftood  that  the  laws,  in  re- 
ftraining  that  excefs  in  the  operation  of  credit,  by- 
deterring  from  its  abufe,  take  notice  only  of  him 
who  receives,  not  of  him  who  gives  the  credit. 

In  other  words,  with  an  objecl:  of  public  magni- 
tude and  immediate  general  concern  before  them, 
the  laws  have  confined  their  .view  to  a  matter  of 
private  manners,  affecting  only  the  individual; 
namely,  the  prevention  of  private  extravagance — a 
thing  beyond  the  power  of  direct  and  pofitive  law, 
without  the  tyranny  of  fumptuary  regulations. 

The  laws  of  civil  imprifonment,  it  has  been  faid> 
fevere,  indifcriminate,  difproportioned,  and  un- 
principled as  they  may  other  wife  be,  are  juft  and 
wife  upon  the  whole,  becaufe  they  tend  to  prevent 
all  thofe  miferies  which  extravagance,  and  the  eafe 
of  obtaining  credit,  if  unreftrained  by  the  terrors  of 

•  This  exprefiion  is  made  ufe  of  to  prevent  circumlocution; 
and  denotes  npt  only  the  eafe  with  which  credit  is  obtained,  but 
elfo  the  fatal  reijbnefs  with  which  it  is  given, 
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thefe  laws,  would  unavoidably  produce.     Let  this 
idea  be  analyfed. 

A  man  who  is  about  -to  contract  a  debt,  which 
he  cannot  difcharge,  is  checked,  it  is  faid,  by 
the  reflection  that  he  may  be  thrown  into  gaol  by 
his  creditor. 

Let  it  be  fuppofed  that  a  prodigal  thus  reafons 
upon  the  poffible  confequences  of  things,  and  even 
that  they  act  upon  his  mind  as  they  would  upon  the 
mind  of  him  who  makes  the  fuppofition.  Then 
one  man,  it  muft  be  confefied,  is  thereby  dhTuaded 
from  taking  credit:  but  is  not  another,  by  the  felf- 
fame  means,  encouraged  to  give  it  ? 

It  is  not  enough  to  coniider  the  reflections  which 
may  pofllbly  arife  in  the  mind  of  a  man  who  is 
about  to  become  a  debtor.  It  is  neceffary  to  give 
equal  weight  to  the  reflections  of  one  who  is  about 
to  become  a  creditor.  A  perfon  offers  him  a  con- 
fiderable  order  in  the  line  of  his  bufinefs' — he  has 
yuft  heard  of  him,  and  knows  where  he  refides*.»-r 
He  hefitates,  but  is  foon  refolved — *e  This  order," 
fays  he,  "  will  be  lucrative,  and  the  man  will  pay 
"  me  rather  than  go  to  gaol."  His  mind  is  fati(- 
fied.  The  idea  of  his  power,  as  a  creditor,  over 
the  perfon  of  his  debtor,  co-operates  with  a  fpirit  of 
induilry,  already  too  keen,  and  leads  him  aftray 
from  the  fubflantial  inquiry  he  might  otherwife  have 

*  Or  perhaps  the. fame  man  may  have  before  given  him  an 
order  for  fome  trifling  articles,  and  punctually  paid  him — ;for  this 
is  a  common  artiiice.  • 

H  made. 
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made.  He  gives  the  credit :  the  day  of  payment 
arrives;  the  debtor  fails — the  creditor  then  fees  the 
delufion  to  which  he  trufted ;  he  is  difappointed  and 
provoked  —  he  vents  his  anger  according  to  law  ; 
drags  his  debtor  to  prifon ;  and  purchafes  peace  to 
his  refentment,  by  the  merited,  but  unavailing, 
diftrefs  he  inflicts. 

If  thefe  oppofite  effects  of  the  laws  of  imprifon- 
ment upon  credit,  reftraining  one  man  from  tak- 
ing it,  while  they  encourage  another  to  give  it, 
are  even  equal,  the  argument  in  fupport  of  their 
policy  is  deftroyed.  But  they  are  not  equal.  How 
are  the  parties  defcribed,  by  thofe  who  maintain 
that  the  laws  of  imprifonment  are  a  check  upon  ex- 
travagance? One  of  them  as  a  man  of  bufinefs, 
cool,  collected  and  deliberate;  weighing  confe- 
•quences,  and  judging  of  the  ideas  of  others  by  his 
Dwn.  The  other  a  prodigal,  carelefs,  difiipated, 
and  extravagant  —  of  courfe  inattentive  to  the 
view  of  future  confequences.  It  is  impofiible  that 
any  impreflion,  arifing  from  reflection,  can  ever 
Operate,  with  equal  force,  upon  fuch  oppofite 
•characters. 

Are  then  the  prefent  laws  of  civil  imprifonment 
v/ife,  in  putting  a  check  upon  the  improvident; 
•when  it  is  the  improvident  only  who  never  think  of 
them? 

Are  they  wife,  in  affording  a  motive,  which 
may  accelerate  the  courfe  (already  much  too  rapid) 
of  a  loofe  and  unguarded  credit  ? 

Or 
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Or  are  they  wife,  in  holding  forth  to  the  credi- 
tor's view  an  illufory  and  fictitious  fatisfadtion ; 
and  thereby  diverting  his  attention  from  that  which 
ought  to  have  been  the  fubftantial  objedl  of  his 
inquiry  ? 
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CHAP.     XVI. 

Rcafons  of  Policy  againft  thefe  Laws,  as  affording  Temp- 
tations to  the  Commiffion  of  Extortion  and  Fraud  -, 
ly  affording  the  ready  Means  of  Oppreffion. 

BY  means  even  of  thofe  imperfect  lights,  which, 
in  matters  of  practice,  profefiional  books  af- 
ford, many  avenues  to  fraud  and  oppreffion  may  be 
clearly  difcerned  among  the  laws  of  civil  imprifon- 
ment;  and  fome  of  them  have  been  already  pointed 
out.  But  he  who  wiihes  to  fee  the  true  extent  of 
fuch  abufes,  muft  leave  his  library,  and  look  abroad 
into  the  world. 

The  growth  of  difhonefty,  when  once  it  takes 
root  among  the  lower  orders  of  men,  is  incredibly 
rapid;  and  nothing  is  more  certain,  than  that  thofe 
who  have  themfelves  been  bruifed  by  oppreffion, 
become  often  the  moft  unrelenting  oppreflbrs. 
Many  a  miferable  man  there  is,  who  was  honeft  till 
he  was»ruined  by  injuftice.  Having  furrendered,  or 
been  deprived  of  his  all,  and  yet  forced  to  labour 
under  the  hourly  terrors  of  a  gaol,  in  a  wretched 
ftate  of  filent  dependence  upon  a  villain,  the  feel- 
ings of  nature  take  a  courfe,  which  nothing  but  the 
higher  principles  of  religion,  or  a  fenfe  of  honour, 
can  obftruct — the  former  unhappily  now  pofTeiTing 
but  little  influence  over  even  the  lower  ranks —the 
latter,  in  no  refpect  adapted  to  their  habits.  He 
has  proved,  as  he  thinks,  the  folly  of  being  honeft; 

and 
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and  learns  to  defpife,  or  deteft,  thofe  laws  which, 
inflead  of  protecting  him,  when  he  had  done  his 
utmoft  to  difcharge  the  obligations  he  lay  under, 
furnifh  chains  to  bind  him  down  to  mifery  without 
end. 

Thus  he  is  foon  qualified  to  become  the.infiru- 
ment  and  confederate  of  his  former  opprefTor. 

T,he  general  obloquy  of  the  public  has  long  frig- 
matized  a  fet  of  men  who  bring  difcredit  upon  a 
very  uieful  branch  of  the  profefilon  of  the  lav/,  and 
many  worthy  individuals  who  belong  to  it,  by  thofe 
enormous  and  inconceivable  iniquities  which  they 
daily  and  hourly  commit,  among  the  ignorant,  the 
needy,  the  diftrefied,  and  unprotected.  They  ply 
in  all  the  haunts  of  vice,  or  of  vulgar  diftipation. 
They  help  forward  the  wicked,  and  liften  to  the 
tale  of  the  fimple.  They  catch  at  every  difhoneft  \viih ; 
mount  it  into  a  claim ;  and  are  intruiled  with  the 
invention  of  means,  and  conduct  of  meafures,  to 
perfect  it  into  the  legal  form  of  a  right — How  is  it 
that  fuch  wretches  fubfift  ? — Upon  the  fruit  of  falfe 
arrefts;  fictitious  writs  j  determined  perjuries  3  and 
bafe  confpiracies ! 

The  inferior  officers  of  the  law,  from  the  bailiff 
to  the  follower's  follower,  are  as  keenly  induftrious 
as  the  lower  order  of  attornies.  But  the  laws,  it  is 
faid,  have  been  provident  in  impofmg  fu  indent 
checks  and  reftraints  upon  their  conduct. — Sup- 
pofing  this  to  be  true,  is  a  poor  ignorant  creature, 
trembling  under  the  horrors  of  a  fudden  arreft,  and 
deprecating  the  power  of  a  mercenary  and  unprin- 
'cipled  tyrant,  to  appeal  to  the  ftatute  book  in  the 
'  H  3  moment 
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moment  of  diftrefs;  or  look  for  evidence  to  the 
walls  of  a  fpunging-houfe  ? 

It  would  be  well  if  fuch  laws  were  inftruments 
in  the  hands  only  of  men  who  are  poffeffed  of  that 
generous  liberality  of  character  which  too  frequently 
indeed  fuffers  villainy  to  efcape  the  lafh  it  deferves, 
but  feels  no  intereft  in  the  perfonal  diftrefs  of  an  un- 
fortunate debtor.  The  majority  of  creditors,  in  the 
circles  of  trade  in  particular,  are  of  that  defcription. 
But  there  are  many  whofe  gains  are  dependent  upon 
their  power  of  opprefTion. 

Extortion  is  the  fafeft  of  all  the  forms  of  robbery. 
It  is  generally  practifed  under  circumftances  which 
impofe  filence  upon  the  fufferer ;  and  thofe  circum- 
ftances the  laws  of  imprifonment  render  perpetual. 
A  poor  friendlefs  debtor  is  as  much  in  durance, 
under  the  power  of  threats,  as  under  the  force  of 
bolts.  He  is,  for  ever,  at  the  difpofal  of  his  credi- 
tor, and  of  courfe  under  his  command. 

If,  then,  the  laws  of  imprifonment  afford  number- 
lefs  temptations  to  fraud;  are  the  means  of  extortion; 
and  give  fubfiftence  to  wretches  who  proftitute  the 
forms  of  law  to  the  purpofes  of  both,  it  will  be  diffi- 
cult to  defend  them.  Let  fuch  offences,  it  may  be 
faid,  draw  down  upon,  the  offenders  all  the  rigour  of 
exemplary  punifhment — Moft  certainly  they  ought 
to  do  fo — But  it  is  unneceflary  to  prove  bow  much 
letter  it  is  for  the  legi/lature  to  withdraw  temptations, 
than  to  frejcribe  funijhments* 
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CHAP.      XVII. 

Reafons  of  Policy  againft  the  prefent  Law  of  Imprifon- 
mcnt  for  Debt,  founded  upon  its  known  Inefficacy,  as 
a  general  Remedy  >  to  the  fair  and  bone/}  Creditor. 

THE  certain  expence  of  the  proceeding;  the 
feverity  of  the  meafure;  its  well-known 
general  inefficacy,  as  a  remedy  to  the  honeft  cre- 
ditor *j  and  the  trouble  it  may  occafion  ;  are  ftrong 
circumftances,  which  muft  weigh  in  the  mind  of 
every  rational  man,  in  common~prudence,  againft 
the  imprifonment  of  his  debtor.  That  meafure, 
therefore,  would  feldom  be  adopted,  if  thefe  cir- 
cumftances were  not  overbalanced  by  other  con- 
fiderations.  Yet  there  is  but  one  fmgle  confidera- 
tion  which  the  law  can  recognize,  as  a  juft  object 
of  the  creditor's  proceedings;  namely,  the  prevention 
of  fraud  in  the  debtor ;  or,  in  other  words,  the  en- 
forcement of  fiich  a  Jat i sf action  as  it  may  l~e  in  hh 
power  to  give. 

But  if  that  were  to  be  held  as  the  only  purpofe 
in  the  mind  of  a  creditor  which  the  prefent  law  of 
civil  impriibnment  endured,  there  would  be  an  end 
of  the  fubject  of  thefe  reflections.  In  that  cafe  no, 

*  Were  it  not  perfe&ly  well  known,  and  univerfally  acknow- 
ledged, that  the  fair  creditor  is  very  rarely  indeed  the  richer,  but 
very  frequently  the  reverfe,  by  imprjfoning  his  debtor,  it  might 
be  proper  here  to  be  particular  in  ftating  circumftances  to  war- 
rant a  general  conclufion  on  this  fubjeft. 

H  4  hafty, 
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hafty,  unprincipled  exercife  of  the  power  of  im- 
prifonment;  no  unjuft  attempts  to  practife  on  the 
benevolence  of  others ;  no  poffibility  of  perpetual 
confinement  (but  as  the  punifhment  of  fome  fpecific 
crime)  would  be  fuffered.  An  inquiry  into  fome- 
thing  more  than  die  bare  exiftence  of  a  debt  would 
precede  fo  ftrong  an  exertion  of  authority  at  the  fuit 
of  a  private  party:  a  proceeding  fomewhat  more 
folemn  than  the  mere  ifluing  of  a  writ  of  courfe, 
would  be  required  to  confirm,  as  juft  and  neceffary, 
a  total  forfeiture  of  a  debtor's  perfonal  liberty. 

The  prevention  of  fraud,  or  the  juft  enforcement 
of  a  fatisfaction  in  the  power  of  the  debtor,  cannot 
then,  it  is  manifeft,  form  the  only  object,  in  the 
view  of  a  creditor,  to  which  the  law  of  imprifon- 
ment  gives  its  aid.  It  gives  the  fame  aid,  of  courfe, 
to  malice,  to  refentment,  or  the  moft  corrupt  and 
profligate  purpofe  which  can  be  fuppofed  ever  -to 
actuate  a  man  who  (lands  in  the  legal  character  of  a 
creditor.  And  thefe,  it  has  been  fhewn,  are  likely 
to  be  at  leaft  very  frequent  inducements  to  a  mea- 
fure,  which  is,  in  itfelf,  fo  generally  unprofitable. 

But  is  it  fit  that  thofe  municipal  laws,  from 
which  manners  muft  gradually  receive  their  current 
and  direction,  fhould  give  countenance  and  fupport 
to  fuch  principles  of  conduct  ?  In  vain  fhall  it  be 
faid  that  the  laws  cannot  poffibly  diftinguifh  be- 
tween the  honeft  purfuit  of  a  juft  fatisfaction,  and 
fuch  iniquitous  purpofes. — They  cannot  indeed  dif- 
tinguilh  if  they  do  not  inquire. 
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CHAP.      XVIII. 

The  Law  of  Imprisonment  for  Debt  confidered  -with 
a  View  to  the  prefent  State  of  thoje  Frauds  which 
it  iu  as  meant  to  reft  ram. 

IF  the  law  of  imprifonment  for  debt,  in  its  full 
extent,  had,  to  balance  its  manifold  faults  and 
infirmities,  the  merit  of  any  efficacy  in  (what  it 
chiefly  profeffes)  the  fuppreflion  of  fraud  and  ex- 
travagance, there  woulcl,  comparatively  fpeaking, 
exift  but  little  of  thefe  vices  in  diis  country. 

Is  this  then  the  fact  ?  The  queftion  need  hardly 
be  <anfwered.  In  the  metropolis  of  England  alone 
there  is  perhaps  a  more  wonderful  variety  of  fraudu- 
lent arts,  than  in  all  the  world  befides.  Banditti  of 
various  forms,  in  the  garb  of  every  rank,  and  with 
the  privileges  of  every  profeflion,  infeft  it  in  ali 
quarters,  from 'its  purlieus  to  the  court.  Every 
fpecies  of  lure  is  difplayed  for  the  deception  of  the 
wife,  as  well  as  of  the  unwary.  New  and  unheard- 
of  devices  are  brought  daily  into  practice ;  and  new 
words  mud  be  added  to  the  language,  in  order  to 
defcribe  the  practitioners.  Some  are  trading,  or 
mercantile  adventurers;  who  for  a  courfe  of  years 
have  been  fhewing  falie  colours  to  the  world]  have 
put  their  fignatures  to  a  thoufand  lyes ;  planted  part- 
nerfhips  in  every  quarter  of  the  kingdom,  to  afford 
names  for  the  circulation  of  fictitious  credit;  and, 

with 
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with  all  the  port  and  appendages  of  wealth,  have 
been  confcious  that  in  truth  their  capitals  were  in- 
fufficient  to  purchafe  the  paper  on  which  their  falfe- 
hoods  were  written.  To  fuch  men — even  to  fuch 
men — the  certificate  of  bankrupt,  too  frequently  af- 
fords its  protection.  Some  are  lefs  eminent  adven- 
turers. They  have  no  home;  they  are  for  ever  on 
the  wing;  they  vary  both  fcene  and  character  as 
circumftances  fuggeft,  and  elude  inquiry  and  detec- 
tion with  all  the  flight  of  long  habit  and  practice. 
Others  are  more  open  and  expofed — but  thefe  are 
cool  determined  villains,  who  think  lightly  of  a  gaol, 
and  even  rely  for  protection  upon  their  abandoned 
characters.  Nor  are  they  difappointed.  They  have 
no  friends:  they  poffefs  no  man's  regard;  therefore 
none  will  fatisfy  a  creditor  for  their  relief. 

This  is  the  prefent  ftate  of  fraud:  and  as  to  ex- 
travagance, the  folly  which  leads  to  fraud,  feldom 
fails  to  fhew  itfelf  in  every  fpecies  of  wanton  ex- 
pence  and  difiipation.  There  is  a  dignity  of  mind 
about  a  man  of  integrity,  which  cannot  relifh  the 
enjoyments  of  a  defperate  and  unprincipled  pro- 
fufion.  They  certainly  never  amount  to  happinefs — 
for  villainy  has  always  at  leaft  enough  of  reflection  to 
make  itfelf  miferable. 

But  are  not  thefe  banditti,  it  may  be  afked, 
liable  to  be  interrupted  by  the  laws  of  imprilbnment 
as  infolvent  debtors  ?  They  are ;  but  only  in  com- 
mon with  thofe  who  become  innocently  infolvent 
through  misfortune,  and  with  many  chances  of 
efcaping  which  honeft  men  have  not.  A  creditor 
who  firft  acted  from  paflion,  may  afterwards  act 
$  from. 
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from  prudence.  In  time  his  anger  cools;  and  the 
fame  intereft  which  determines  him  to  prolong  his 
honeft  debtor's  confinement,  in  expectation  that  the 
unfortunate  man's  worth  may  induce  fome  friend  to 
pity  and  relieve  him,  will  alfo  determine  him  to 
turn  loofe  upon  the  world  thofe  abandoned  wretches, 
who  have  grofsly  defrauded  him,  and  for  whom  no 
man  will  interfere.  All  this  they  know  and  antici- 
pate; and  having  alfo,  in  common  with  honeft 
debtors,  the  chance  of  certain  laws,  under  the 
flicker  of  which  they  can  efcape  in  the  croud,  they 
confider  imprifonment  for  debt  as  a  flight  and  fa- 
miliar'occurrence;  never  in  their  eyes  difgracefli^ 
and  often  defirable. 


CHAP. 


TREATISE 


CHAP.     XIX. 

The  remarkable  Provifton   contained  in   the  Statute 
commonly  called  the  L.ORDS  ACT. 

WE  are  not  left  at  liberty  by  a  favourable 
prefumption,  founded  upon  the  fuppofed 
impofiibility  of  making  diftinctions,  to  vindicate 
the  laws  of  civil  imprifonment,  when  they,  act  as 
inftruments  of  private  opprefiion.  There  is  no  room 
for  prefumption.  The  voice  of  the  legislature  has, 
by  repeated  acts,  folemnly  declared,  that  every  man 
has  a  right,  at  a  certain  ex-pence,  to  gratify  himfelf  by 
the  imprifonment  of  his  infolvent  debtor. 

By  the  32  Geo.  II.  c.  28,  commonly  called  The 
Lords  Aft,  which  was  founded  upon  the  2  Geo.  II. 
c.  22,  and  five  fubfequent  amending  or  reviving 
acts  *,  and  was  confirmed  and  extended  (only  four 
years  ago)  by  26  Geo.  III.  c.  44,  a  variety  of 
regulations  are  provided,  for  the  purpofe,  among 
others,  of  compelling  fuch  infolvent  debtors  as  fhall 
be  imprifoned  for  no  greater  fum,  each,  than  £.200  f, 
to  do  all  in  their  power  for  the  fatisfaction  of  their 
creditors,  by  furrendering  every  thing  in  the  world 
that  belongs  to  them — nay, more — by  pledging  (and 
it  is  juft  they  fhould  do  fo)  their  future  induftry, 

*  The  2  Geo,  II.  c.  22,  was  altered  by  3  Geo.  II.  c.  27;  ex- 
plained and  amended  by  8  Geo.  II.  c.  24;  continued  by  14  Geo. 
II.  c.  34,  and  21  Geo.  II.  c.  33;  and  revived  by  29  Gco.  II. 
C.  28;  which  being  allowed  to  expire,  the  32  Geo.  II.  c.  28  was 
immediately  enabled.— -See  Burr.  Reports,  799. 

f  By  the  32  Geo,  II.  c.  28,  the  fum  was  £.  100. 

the 
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the  fruits  of  their  labour,  for  the  full  payment  of 
their  former  debts. 

To  a  man  of  plain  understanding,  with  common 
notions  of  juftice,  it  would  feem  that  here  the  law 
had  amply  done  its  office.  But  this  ftatute— an 
Aft  of  Grace — fays,  No  :  the  legiflature  muft  pre- 
ferve  inviolate  the  right  of  the  creditor  to  what  ftill 
remains,  namely,  to  the  body  of  his  debtor.  They 
may  invite  him  to  part  with  it:  they  may  burden 
the  exercife  of  his  right  with  the  expence  of  pre- 
ferving  the  exiftence  of  that  which  is  the  fubjecT:  of 
it :  they  may  clog  the  gratification  of  his  pafTions 
and  refentments  with  terms  which  may  tempt  him 
to  forego  the  fatisfaction :'  but  they  muft  fecure  it 
to  him  as  it  may  be  his  pleafure  to  enjoy  it. 

And  fo  it  is  ordered.  After  the  ftatute  has  fatif- 
fied  every  particle  of  fubftantial  intereft,  immediate 
or  contingent,  which  the  creditor  can  have  in  the 
poor  prifoner's  confinement  (in  expectation,  doubt- 
lefs,  that,  for  the  good  of  the  public,  his  perfon 
fhall  then  be  reftored  to  the  community)  it  is 
formally  and  folemnly,  by  a  Ipecial  claufe  for  that 
purpofe,  put  in  the  power  of  the  creditor,  without 
afligning  a  reafon,  to  ftep  in  between  the  public 
and  his  debtor  \  ftill  to  infift  upon  the  confinement 
of  the  poor  prifoner's  body,  for  the  fatisfaclion  of 
his  own  malice  and  caprice,  or  the  accomplifhment 
of  fome  fecret  and  unjuftifiable  purpofe. 

Thus  a  public  law,  enacted  for  public  purpofes, 
is  at  once  to  be  defeated,  by  a  Ipiteful,  diflioneft, 
or  defigning  individual ! 

Buc 
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But  this  legal  tranfgreffion  againft  every  principle 
of  policy  and  fentiment  of  found  humanity,  is  not 
to  be  committed  by  an  individual  without  expence. 
The  creditor  muft  pay  four  pence  a  day  for  the 
purpofe  of  keeping  the  body  of  his  debtor  alive. 
The  fullen  pride  of  a  low  tyrant  is  gratified  by  the 
price:  it  makes  the  prifoner  ftill  more  his  own: 
he  throws  down  his  groat  j  and  while  he  has  a  daily 
groat  to  give,  his  wretched  debtor's  imprifonment 
is  prolonged,  and  may  continue,  during  the  tedious 
courfe  of  a  vile  exiftence  *. 

*  Thofe  who  are  not  profeffional  men  will  here  be  apt  to 
fufpeft  that  the  author  has  initiated  the  import  of  this  ex- 
traordinary, modern,  law;  as  in  truth  it  is  in  general  but 
little  adverted  to.  An  extraft  from  the  ftatute  {hall  there- 
fore be  given.  It  enadls  (fe&ion  1 3 )  That  all  prifoners  who 
have  made  a  fair  aflignment  and  conveyance  of  their  eftates 
and  effects,  and  fubmitted  to  repeated  examinations,  in  the 
manner  prefcribed  by  the  aft,  fliall  be  difcharged,  "  unlefs  fuch 
"  creditor  or  creditors  who  fhall  have  charged  any  fuch  prifoner 
«  or  prifoners  in  execution  as  aforefaid,  his,  her,  or  their  ex- 
*'  ecutors  or  adminiftrators,  doth  or  do  injiji  upon  fucb  prifoner 
"  or  prifoners"  (who  had  before  fairly  difcovered  and  given  up 
every  thing)  "  being  detained  in  prifon',  and  fhall  agree  by  writ- 
"  ing,  figned  with  his,  her,  or  their  name  or  names,  mark  or 
'*  marks,  or  under  the  hand  of  his,  her,  or  their  attorney,  in 
"  cafe  any  fuch  creditor  or  creditors,  &c.  fhall  be  out  of  Eng-- 
"  land,  to  pay  and  allow  weekly  fucb  a  fum,  not  exceeding  two 
u  Jhillings  and  four  pence,  as  any  fuch  court  Jball  think  Jit,  unto  the 
"  faid  prifoner,  to  be  paid  every  Monday  in  every  week,  fo  long  as 
«  any  fuch  prifouer  (hall  continue  in  prifon  in  execution  at  the 
"  fuit  of  any  fuch  creditor  or  creditors:  and  in  every  fucb  cafe 
«»  every  fuch  prifoner  and  prifoners'^  (after  having  done  every 
thing  poflible  for  the  fatisfaftion  of  creditors)  "  /hall  be  re- 
v  manded  tack  to  the  prifon  or  gaol  from  whence  he,  Jke,  or  they 
"  was  or  luerefo  brought  up,  there  to  continue  in  execution" — The 

reader 
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reader  {hall  look  in  vain,  throughout  all  the  different  provisions 
in  this  aft,  for  any  poflible  means  by  which  fuch  honelt  and  un- 
fortunate prifoners  can  be  refcued  from  perpetual  imprifonment. 
If  their  weekly  pittances  are  regularly  paid  they  are  com- 
pletely forlorn. 

To  torture  the  companion  of  friends  (as  Lord  Mansfield 
emphatically  exprefies  it)  and  by  that  means  extort  pay- 
ment from  thofe  who  are  not  bound  for  the  debt,  is  pro- 
bably the  general  objeft  of  fo  grofs  a  proceeding.  But  it  may 
arife  from  various  motives.  Many  a  gallant  veteran,  whofe 
knowledge  of  affairs  hardly  ever  extended  beyond  the  lines  of 
a  camp,  or  the  limits  of  that  little  charafteriftical  world  which 
a  fhip  of  war  contains,  duped  into  infolvency,  and  irritated 
by  wrongs,  has  by  rough  unpolilhed  manners  provoked  the 
anger  of  his  creditor,  and  been  thus  wretchedly  fed  in  gaol  for 
his  imprudence.  There  are  men  even  of  integrity,  who  can  in 
fuch  a  cafe  forgive  the  injury,  but  not  the  infult;  and  convert 
the  laws  of  their  country  into  inftruments  of  refentment.  Many 
other  inftances  might  be  fuppofed;  and  one  other  mall  be  men- 
tioned. All  the  generous  fenfibilities  of  manhood  revolt  at  the 
idea,  but  it  is  certain  that  the  cold  depravity  of  vice  may 
fugged  a  motive  for  thus  loading  with  mifery  a  folitary  and 
unprotected  woman. — See  Appendix  H  H. 
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CHAP.      XX. 

An  Argument  founded  upon  the  frequent  Inftitution 
of  CHARITABLE  SOCIETIES  for  the  Relief  of  in~ 
Jolvent  Debtors  in  Prifon. 

THE   heart  of  man  is,    doubtiefs,   improved 
by  knowledge.     This  is  an  enlightened,  and 
a  charitable  age;  and  if  there  is  much  vice,  there 
is  alfo  much  virtue  in  the  world. 

In  an  age  of  refinement,  when  compared,  with 
fimpler  times,  the  modes  of  vice  are  more  va- 
rious, and  (much  it  is  to  be  lamented)  they  are 
thereby  more  generally  diffufed  among  the  people. 
But  the  modes  of  virtue  are  alfo  more  focial,  ra- 
tional, and  humane.  The  virtue  of  a  Barbarian  is 
debafed  by  that  pride  which  accompanies  ig- 
norance :  while  the  virtue  of  a  cultivated  character 
can  regulate  or  direct  the  fenfibilities  of  nature,  for 
the  good  of  others;  and  tranfmit,  unfeen,  its  gene- 
rous and  beneficent  influence  to  thofe  who  know 
not  the  hand  that  helps  them. 

In  fuch  an  age  the  general  fenfe  of  the  people  de- 
mands the  refpecl  of  the  legiflature.  There  muft 
be  fomething  wrong  when  the  deliberate,  collefted, 
charity  of  humane  afibciations,  is  feen  making  ef- 
forts (too  often  in  vain)  to  raife  up,  not  a  fallen  in- 
dividual, but  a  whole  body  of  men,  whom  the  law  has 

thrown 
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thrown  down.  There  are  errors  and  infirmities,- 
which  enter  into  the  motive,  where  the  object  is  art 
individual,  fuffering  under  the  eye  of  the  benevolent; 
In  fuch  inftances,  the  mind  is  generally  too  much 
occupied  by  companion  for  the  fufferer,  to  think  of 
the  caufe  for  which  he  fuffers.  But  it  is  not  fo  when 
the  attention  is  directed  to  the  idea  of  a  whole  body 
of  men,  in  the  aggregate,  placed  in  a  deplorable 
fituation  by  the  law.  There,  the  nature  of  the 
caufe  is  the  firft  object  of  reflection.  A  robber,  or  a 
thief,  in  chains,  and  under  fentence  of  death,  meets 
with  compaflion ;  and,-  for  the  moment,  his  offence 
is  forgotten:  but  no  fuch  feeling  arifes,  to  lead  off* 
the  judgment  from  the  nature  of  the  thing,  when  the 
idea  of  fuch  offenders,  in  general,  and  the  fituation, 
to  which;  as  fuch,  they  are  reduced,  is  prefented  to 
the  mind.  The  feelings  of  men  are  affected  by  the 
circumflances  of  individuals  j  but  it  is  their  reajon 
which  chiefly  acts  upon  the  collective  fituation  of  a 
whole  body. 

The  melancholy  cafe  of  many  prifoners  for  debt 
has  become  matter  of  much  concern  to  thofe  who 
can  reafon  as  well  as  feel.  Subfcriptions  are  fet  on 
foot — focietie's  are  eftablifhed  *-—  reprefentations  are 
publifhedj  and  the  people  are  folicited  to  affift  their 
unhappy  fellow- creatures  who  labour  under  a  fpecies 
of  diftrefs,  which  no  length  of  time  can  alleviate,  or 
effort  of  the  fufferers  remove. 

It  has  already  been  faid — it  has  often  been  faid, 
^ahd  it  cannot  be  too  often  repeated,  that  neither  in 
the  civil  nor  the  criminal  code>  ought  laws  ever  fo 
*  ^Appendix  1 1. 

I  wound 
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wound  the  general  fenje  of  the  people :  and  if,  in  any  cafe, 
that  general  fenfe  can  be  collected,  it  .certainly  may, 
refpeding  the  laws  of  civil  imprifonment.  They 
confound  the  plain  diftindlions  ^of  reafon,  between 
right  and  wrong;  they  Ihock  the  underftandings  of 
mankind,  by  exhibiting  precifely  in  the  fame  fitua- 
tion,  two  characters  notorioufly  the  reverfe  of  each 
ether.  They  tend,  in  confequence,  to  deftroy  that 
reciprocal  confidence  between  the  governor  and  the 
governed,  which,  in  a  free  country,  is  the  principle 
of  obedience ;  and  they  transfer  the  general  preju- 
dice, which  ought  always  to  affed  thofe  againit 
whom  fuch  laws  are  executed,  to  thofe  who  execute 
them. 


CftAP, 
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CHAP.      XXI. 

Atts  of  Infolvency. 

THE  general  nature  of  thefe  acts  is  well- 
known.  They  have  already  been  men- 
tioned j  bilt  the  fubject  demands  that  they  ftiould 
be  particularly  examined*  They  have  been  applied 
as  public  remedies  j  but  if  they  affume  a  beneficial 
appearance^  by  fupprefiing,  for  a  time,  fome  of  the 
fymptoms,  while  in  fact  they  add  virulence  to  the 
difeafe,  it  is  time  that  the  delufion  fhould  give  way 
to  fomething  more  fubftantially  and  permanently  re- 
medial* 

An  ad  of  infolvency  is  defined  to  be  fc  An  occa- 
*f  fional  act,  frequently  pafled  by  the  legiflature, 
<c  whereby  all  perfons  whatfoever*  who  are  either  in 
"  too  low  a  way  of  dealing  to  become  bankrupts* 
tc  or,  not  being  in  a  mercantile  ftate  of  life,  are  not 
<f  included  within  the  laws  of  bankruptcy,  are  dif. 
ft  charged  from  all  fuits  and  imprifonment,  upon 
"  delivering  up  all  their  eftate  and  effects  to  their 
cc  creditors,  upon  oath,  at  the  feffions  or  affizes*." 

By  an  act  of  infolvency  theft,  all  the  members 
of  the  ftate  declare  their  concurrence  with  the  general 


a  Blackft.  Com,  484. 
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fenfe  of  the  people,  againft  the  exifting  laws  of  civil 
imprifonment. 

But  by  an  aft  of  infolvency  the  legiflature  takes 
abruptly  from  a  creditor  the  privilege  it  had  de- 
liberately given  him;  and  that  too  at  the  very  mo- 
ment when  he  is  exercifing  it  under  the  law  as  it 
{lands,  and  to  which  he  may  fairly  have  trufted. 
Yet  the  fame  legiflature  refufes  to  prevent  others 
from  being  fo  difappointed  in  future  by  a  fimilar  in- 
terruption— that  is,  they  will  not  prohibit,  reftrain, 
or  regulate  the  exercife  of  the  privilege  by  any  pro- 
fpeffive  law;  but  after  fuffering  creditors  bondfde  to 
act,  they  will  then  on  a  fudden,  and  by  retrofpeff, 
counteract  them. 

An  act  of  infolvency,  if  it  has  any  principle  at  all, 
muft  proceed  upon  the  principle  of  its  being  either 
an  act  of  mercy,  or  an  act  of  juftice,  or  an  act  of 
policy. 

An  act  of  mercy ,  that  is,  a  public  pardon  for  a 
public  crime,  it  cannot  be;  becaufe  the  prifoners 
relieved  have  never  been  tried  and  found  guilty  of 
any  crime.  Their  imprifonment  was  inflicted  by 
private  hands,  and  (except  in  exigencies  of  ftate) 
neither  punifhment  nor  pardon  can  be  directed  to 
any  body  of  men  without  difcrimination  ;  both  muft 
have  an  individual  for  their  object,  and  ipecial  cir- 
.  cumftances  for  their  caufe. 

As  an  act  of  juftice,  it  cannot  with  any  confiflency 
be  confidered : — for  then  the  imprifonment  and  de- 
tention of  debtors  were  acts  of  injufticej  and  thq. 
legiflature  would  be  accufing  themfelves  of  having 

failed 
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failed  in  the  efiential  duty  of  protecting  the  people 
from  a  long  continued  courfe  of  oppreflion,  practifed 
in  their  fight,  at  the  fame  time  that  they  refnfed  to 
take  any  meafures  for  preventing  fuch  a6b  of  op- 
preffion  in  time  to  come. 

And  as  an  acl:  of  policy,  it  can  with  as  little  con- 
fiftency  be  confidered:  for  if  there  was  any  policy 
or  utility  in  furTering  fo  many  individuals  to  be 
locked  up  from  fociety,  for  an  unlimited  time,  and 
without  the  means  of  relief,  there  can  be  none  in 
bringing  them  back  with  blunted  feelings,  corrupted 
manners,  and  blafted  characters. 

Acls  of  infolvency  impofe  no  other  terms  upon 
infolvent  debtors  than  rhofe  which  every  honeft  infol- 
vent  debtor  impofes  upon  himfelf.  But  difhoneft 
debtors,  who  muft  be  compelled  to  do  what  is  juft, 
have  the  fame  meafure  ferved  out  to  them;  they 
alfo  are  relieved;  becaufe  thofe  a6ts  make  no  diftinc- 
tion,  and  proceed  upon  no  fuch  inquiries  as  can  ex- 
clude the  unworthy.  They  operate  in  favour  of  "  all 
"  perfons  wbatfoever"  —  The  rumour  of  an  intended 
acl:  of  infolvency  fills  the  gaols  with  all  the  unprin- 
cipled banditti  who  can  get  confederates  to  arreft 
them  for  the  occafion*. 

It  is  little  the  part  of  the  legiflature  to  ftrike  blind- 
ly, from  the  impulfe  of  the  moment,  at  the  regular 
erTe<5t  of  what  it  ftill  holds  to  be  law.  Let  laws  be 
corrected  wherever  they  are  inconfiftent  or 


*  The  aft,  it  will  be  faid,  provides  feveral  preventives  of 
this.—  But  is  it  in  fa6l,  or  can  it  in  the  nature  of  things,  be 
prevented  ? 

I  3  but 
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but  let  the  people  be  taught  that,  while  the  laws  re- 
main, no  power  can,  by  retrofpect,  controul  the 
free  courfe  of  their  execution. 

'The  laws  of  c'wil imprijonmtnt  jlrikc  frcmrfcuoujly 
Ct  ally  ieaft  they  Jhould  mifs  the  guilty,  and  affs  of 
inSolvency  operate  indijcrimmately  in  favour  of  d/4 
leaft  they  Jhould  mifs  tbe  innocent. 


CHAP. 


i 
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CHAP.      XXII. 
RECAPITULATION. 

T  is  now  time  to  look  back,  and  recal  to  mind 
the  fubftance  of  what  has  been  faid. 


THAT  which  determines  the  judgment  to  view 
with  veneration  and  refpect,  whatever  in  law,  or  in 
legal  practice,  has  been  long  eftablifhed,  is  the  juft 
and  fair  preemption,  that  it  was  originally  eftablilh- 
ed  by  the  wifdom  of  our  anceftors  for  the  good  of 
the  people.  Deftroy  that  preemption,  and  there  is 
an  end  of  its  confequence.  The  laws  of  imprifon- 
fonment  ha'.re,  therefore,  been  traced  from  their  ori- 
gin. It  has  been  Ihewn  that  at  firft  their  operation 
was  extremely  limited,  both  with  refpeft  to  perfons 
and  to  things ;  that  the  arts  of  dilhoneft  practice  were 
the  means  by  which  they  were  carried  far  beyond 
both  the  common  law  and  the  afts  of  the  legiflature; 
that  they  grew  into  ufe,  and  afiiimed  the  character  of 
legal  procedure,  by  the  deceptions  of  grofs  falfehood 
and  pitiful  verbal  evafion ;  that  they  were  extended 
by  the  parliament  of  Henry  the  feventh,  under  the 
adminiftration  of  Empjon  and  Dudley  *,  without  re- 

*  Thefe  two  profligate  lawyers,  who  have  been  already  men- 
tioned, tainted  the  very  lource  of  juifice  and  good  government — 
One  of  them  was  fpeaker  of  the  houfe  of  commons — and  they 
were  both  hanged, 

I  4  ftr^nt, 
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ftraint,  diftin&ion,  or  limitation,  to  almoft  all  forts 
of  civil  tranfaction ;  that  the  miferies  and  mifchiefs 
which  were  the  neceiTary  confequence  of  thefe  folemn 
deviations  from  juftice,  were  upwards  of  a  century 
ago  defcribed  in  an  inftrument  which  proves  every 
word  which  it  dates,  namely,  the  ftatute  of  Charles 
the  fecond,  for  the  prevention  of  vexatious  arrefts  i 
and  that  many  of  the  worft  evils  which  are  there  de- 
fcribed are  ftill  exifting. 


The  immediate  effects  of  the  laws  of  civil  im- 
prifonment  have  been  examined;  and  they  have 
prefented  one  fcene  of  mifery,  inequality,  and  in- 
confiftency. 


Their  confequential  effcfts  have  alfo  been  examinr 
cd :  they  have  been  found  to  give  colour  and  legal 
form  to  fraud  j  encouragement  to  the  worft  pro- 
penfities  in  nature  j  the  means  of  oppreffion  to  the 
imjufti  and  an  illufory  fatisfaftion  to  the  injured. 


The  attempt  has  been  made  to  try  their  wifdom 
by  their  principle — but,  confidering  them  in  their 
full  extent,  no  regular  principle  has  been  difco- 
yered. 

The  experiment  has  further  been  made,  by  rea- 
foning  upon  their  policy^  in  refpecl:  to  the  interefts 

of 
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of  trade.  But  if  they  have  there  any  influence  at 
all,  it  is  to  give  wings  to  fictitious  credit  $  and  faci- 
Jity  to  the  courfe  of  extravagance. 


Finally,  thofe  means  of  relief  which,  with  a  timid 
and  irrefolute  hand,  are  held  forth  by  the  law  to 
the  wretched  prifoner  who  happens  to  be  confined 
for  debts  within  a  certain  amount,  on  condition  that 
it  fhall  pleafe  his  creditor  to  fuffer  fuch  means  of 
relief  to  have  effect;  and. that  occafional  interpofi- 
tion  of  the  legiflature,  by  aft  of  infolvency,  which, 
with  a  retrofpect,  difappoints  the  execution  it  ap- 
proves, have,  upon  examination,  been  found  ta 
carry  along  with  them  all  the  weaknefs,  inconfiftency, 
and  danger  of  little  expedients. 


CHAP. 
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CHAP.    XXIII. 

CONCLUSION — containing  the  Principles  and  general 
Lines  of  a  Plan  for  amending  the  Laws  of  Civil 
Imprifownent, 

IT  mull  be  apparent  to  all  who  obferve  the  pro- 
ceedings of  the  fuperior  courts  of  law,  that  their 
practice  is  now  diftinguiOied  by  a  Heady  regard  for 
the  perfonal  liberty  of  the  fubject.  They  are  flrict 
in  its  vindication,  and  liberal  in  whatever  may  tend 
to  advance,  it.  But  the  liberality  of  courts  mufl  be 
correct.  Their  rules  and  orders  are  to  be  bounded  by 
thofe  fixed  and  pofitive  lines,  which  give  {lability  to 
their  determinations,  and  certainty  to  the  laws  they 
adminifler.  The  evils  which  have  been  defcribed 
go  far  beyond  their  power.  The  legiflature  mull 
therefore  interpofe;  and  it  is  full  time  that  they 
Ihould,  For  it  concerns  the  honour  as  well  as  the 
immediate  happinefs  of  the  country,  that  fo  foul  a 
flain  fhould  be  wiped  from  the  fyflem  of  our  muni- 
cipal law,  as  the  poffibility  of  inflicting  perpetual 
imprifonment  upon  an,  unfortunate  debtor;  while 
fraud  and  iniquity,  in  their  moft  palpable  forms^ 
are  fuffered  to  pafs  with  impunity — And  it  will  not 
be  found  that  the  difficulty  in  attaining  the  object  is 
proportioned  to  its  importance, 

In  propofing  any  material  alteration  upon  a 
whole  fyflem  of  law,  the  following  general  propofi- 
tions  ought  never  to  efcape  our  recollection. 

x  That 
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That  theoretical  or  fpeculative  ideas  of  perfection 
(which  exifts  but  in  the  imagination)  have  a  ten-*, 
dency  rather  to  obftruct  than  to  promote  the  attain- 
ment of  real  and  permanent  improvement. 

That  the  belt  fyftem  which  can,  with  moft  fim- 
plicity,  be  reduced  into  practice,  and  not  the  beft 
which  can  abstractly  be  conceived,  is  therefore  the 
fubftantial  object  of  our  purfuit. 

That  zeal  for  the  prevention  qf  certain  evils  is 
often  blind  to  the  danger  of  admitting  others,  of  a 
different  nature,  but  equally  or  more  pernicious  irj 
fheir  confequences, 

And  that  in  amending  or.  altering  eltablilhed  laws, 
the  legiflature  ought  ever  to  be  more  guarded  an4 
circumfpect  than  in  the  original  formation  of  laws 
for  new  cafes :  becaufe  the  fpirit  of  reformation  is 
often  rafh  and  intemperate  j  and  though  feldorn  dif- 
jhoneft,  is  always  partial, 


With  thefe  general  ideas  in  view,  the  principles 
of  a  law  to  be  propofed,  for  the  purpofe  of  bringing 
civil  imprifonment  to  act  with  confiltency  and  effect, 
may  be  fuggeiled  and  confidered  with  fufficient 
caution. 

The  fubject  in  general  naturally  divides  itfelf  into 
two  parts. 

The/ry?  refpecting  thofe  laws  which  relate  to  the 
^rreft  and  imprifonment  of  defendants,  upon  what  is 
called  mefne  procefs,  in  actions, 

Thefecondy  reflecting  the  imprifonment  of 'debtors 
in  execution. 

But 
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But  to  avoid  repetition,  the  principles  and  ideas 
which  are  to  form  the  fubje<5t  of  the  prefent  Chapter 
lhall  be  ranged  under  the  following  Sections, 

SECT.       r. 
Of  the  Arreft  cf  Defendants. 

fpHERE  are  many  cafes  in  which  the  plaintiff's 
power  of  fudden  arreft  is  juft  and  neceffary: 
and  it  ought  to  be  a  firft  principle,  that  in  fuch  cafes 
the  power  of  immediate  arreft  fhould  be  within  the 
reach  of  every  plaintiff  without  diftinction.  It 
Would  ill  become  the  impartiality  of  the  law  to  abridge 
the  poor  man's  remedy,  by  throwing  obftructions  in 
his  way  which  he  could  not  poffibly  remove.  There- 
fore, whatever  provifion  may  be  made  in  directing 
the  fubfequent  proceedings,  with  a  view  to  poffible 
eafes,  no  preliminary  fecurity  ought  to  be  required 
of  a  plaintiff  before  the  arreft ;  becaufe  that  poverty 
which  pofiibly  arofe  from  the  very  injury  of  which 
he  complained,  might  deprive  him  of  the  means  of 
fatisfaction  or  redrefs, 

On  the  other  hand,  no  arreft  of  the  defendant  ought 
to  take  place  unlefs  where  the  plaintiff  can  make 
oath  to  ctrcumftanctfy  within  certain  lines  of  defcrip- 
tion,  which  may  be  dr«rwn  by  the  law  * :  for  the 
fimple  affertion  (though  upon  oath)  of  one  man 
that  another  owes  him  3,  certain  fum  of  money, 
can  never  in  reafon  be  deemed,  of  itfelf,  rufficient. 

*  Let  it  be  remembered,  that  this  applies  only  to  the  arrelt 
of  defendants — no  reftridlion  is  to  be  propofed  of  the  arreft  of 
debtors  in  execution,  which  requires  no  affidavit. 

The 
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The  affidavit  ought  to  ftate,  in  addition  to  the  debt, 
either  that  the  defendant  obtained  the  credit  by 
artifice  and  deception  —  Or,  as  the  plaintiff  has 
reafon  to  believe,  that  he  intends  to  conceal  himfelf 
or  abfcond'in  order  to  avoid  his  creditors —  Or  that 
he  has  fraudulently  fecreted  or  conveyed  away,  or 
is  about  fraudulently  to  fecrete  or  convey  away,  his 
eftate  or  effects — The  circumftances  upon  which  the 
plaintiff's  belief  is  founded,  to  be  pofitively  ftated. 
This  affidavit,  when  allowed  and  indorfed  by  a  judge 
as  fufficient,  ought  to  entitle  the  plaintiff  to  his  writ 
or  bill  for  immediately  arrefting  the  defendant. 

The  general  purpofe  of  an  arreft  is  to  procure 
bail;  which  is  an  additional  fecurity  obtained  by  the 
interpofition  of  judicial  authority.  But  an  additional 
fecurity  cannot  in  juflice  be  demanded  of  a  mere  de- 
fendant, when  there  are  not  fpecial  circumflances  to 
warrant  that  extraordinary  interpofition.  As  there- 
fore, on  the  one  hand,  there  are  few  cafes  where  the 
defendant  truly  ought  to  be  arrefted  on  the  com- 
mencement of  the  action,  or  during  the  fubfe-, 
quent  proceedings,  in  which  the  plaintiff  could  not 
fafely  make  oath  in  fuch  terms  as  have  been  fuggeft- 
ed;  fo,  on  the  other,  the  alteration  propofed  would 
of  courfe  prevent  a  number  of  imprifonments  which 
take  place  under  the  prefent  law,  in  cafes  where  the 
defendant  ought  never  to  have  been  arrefted. 

To  diminifh  the  number  of  arrefts  upon  actions 
would,  doubtlefs,  be  beneficial  to  the  public.  The 
defendant,  when  arrefted,  mi:  ft  either  give  bail  to 
the  fheriff  or  go  to  prifon ;  and  it  will  be  found 
that  by  far  the  greater  number  of  arrefts  take 

place, 
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place,  cither  where  an  arrcft  is  unnecefiary,  the  de- 
fendant being  fufficiently  able  to  anftver  the  event  j 
or  fhritlefs,  the  defendant  not  being  able  to  find 
bail  or  fatisry  the  debt ;  or  where  the  bail  are  <Juped 
and  impofed  on  by  the  defendant,  and  the  debt  in 
the  end  only  changes  hands— For  the  alternative  of 
a  gaol  is  a  ftrong  temptation  to  difhonefty.  A  de- 
fendant who  has  been  merely  unfortunate,  and,  of 
courfe,  innocently  infolvent  as  refpecting  the  plain- 
tiff may  be  thus  tempted  to  aft  difhcneftly  towards 
his  bail,  in  deluding  them  by  a  falfe  account  of  his 
fituation  and  affairs.  The  plaintiff  recovers  his 
money  of  the  bail,  and  the  bail  become  plaintiffs. 
The  debt  is  flill  due  by  the  defendant;  and  the 
law  has  only  had  the  effect  to  fatisfy  one  man  at  the 
expence  of  others,  and  to  induce  a  fraud  which 
would  not  have  been  committed  if  the  defendant 
had  not  been  arrefled. 

When  to  fuch  inftances  are  added  the  numberlefs 
examples  of  arreft  for  the  purpofes  of  extortion  or 
opprefiion,  there  is  furely  weight  enough  in  the  fcale 
to  counterbalance  the  advantages  which  may,  in 
fome  very  rare  and  fpecial  cafes,  be  derived  from 
the  arreft  of  defendants  under  the  prefent  law, 
where  the  plaintiffs  could  not  have  made  oath  ta 
any  of  the  circumilances  flated  in  the  affidavit  pro* 
pofed. 

In  judging  of  feveral  original  expedients  for  new- 
cafes,  that  which  has  upon  the  whole  the  balance  in- 
point  of  utility  or  advantage  in  its  favour,  though 
that  balance  fhould  be  but  inconfiderable,  is  to  be 
preferred.  But  in  judging  of  a  propofed  alteration 

of 
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of  law,  the  benefits  to  be  derived  from  the  altera- 
tion muft  be  comparatively  great  before  an  efta- 
blilhed  law  fhould  be  fhaken.  Deciding  therefore 
by  the  latter  rule,  with  every  poffible  degree  of 
caution,  the  reftraint  fuggefted  upon  the  arreft  of 
defendants  would  feem  to  be  expedient. 

SECT.      n. 

fbe  Cafe  of  Defendants  imfr fated  at  the  Suit  of  Mm 
who  have  neither  Subftance  nor  Character. 

"I  T  is  certain  that  there  are  many  evils  arifing  from 
the  mere  abufe  of  the  law,  which  it  is  impofiible 
to  prevent.  But  that  idea  has  too  often  th,e  effe6fc 
of  difTuading  from  every  attempt  to  difcourage 
fuch  abufes,  and  thereby,  in  part,  to  prevent 
them.  It  is  the  fubjedb  of  daily  complaint,  that 
actions  are  brought,  and  obftinate  litigations  main- 
tained by  defigning  or  adventurous  men,  either  in 
their  own  names,  or  in  the  names  of  others,  who, 
though  perfons  exifting,  have  little  or  no  intereft  in 
the  event.  It  happens,  therefore,  too  often,  that 
when  a  defendant  has  at  length,  after  a  vexatious 
litigation,  obtained,  a  verdict,  he  has  not  the  molt 
diftant  chance  of  ever  recovering  his  cofts.  Yet 
he  muft  pay  his  attorney,  and  may  of  courfe  be 
ruined. 

Such  hardfhips  it  Is  impoffible  in  the  common, 
courfe  of  practice  entirely  to  prevent,  without  ftriking 
too  ftrongly  at  the  civil  rights  of  every  individual, 
But  when  a  defendant  has  been  arrefted,  and  mult 

lie 
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lie  in  prffbn  during  the  whole  courfe  of  fuch  a  cauie,' 
if  not  relieved  by  the  law,  there  might  in  certain 
circumftances  be  means  devifed  for  his  releafe  upon1 
proper  caufe  fhewn;  even  although  the  affidavit- 
fjhouldbe  complete,  and  nothing  relevant  againft-the1 
arreft  could  be  ftated. 

In  certain  particular  cafes,  for  reaforrs  peculiar 
to  the  nature  of  the  actions,  a  rule  may  be  obtain- 
ed to  flay  proceedings  till  a  refponfiblc  plaintiff  is 
named.  And  wherever  the  plaintiff  refides  beyond 
the  reach  of  the  law  of  England,  a  fimilar  rule  may 
be  obtained  to  ftay  proceedings  till  he  give  fecurity 
for  the  cofts  *.  Although  therefore  a  plaintiff  ought 
not  to  be  obftructed  in  arrefting  the  defendant 
wherever  he  can  make  oath  to  certain  circumftancesy 
yet  the  above  cafes  afford  precedent  for  the  intro- 
duction of  a  "rule  by  which  a  defendant  might  obtain 
his  difcharge  from  prifon,  unlefs  the  plaintiff  gave 
fecurity  for  cofts,  and  eventual  damages  on  ac- 
count of  the  imprifonment,  if  it  appeared  upon 
trying  the  matter,  on  affidavits  to  circumftancevS, 
that  the  plaintiff  was  not  a  refponfiblt  perfon,  and 
that  the  defendant  ought  to  be  fo  difcharged :  for 
it  might  appear  from  circumftances,  that  although 
the  plaintiff  was  not,  in  point  of  fubftance,  a  refpon- 
fible  perfon,  or  could  not  give  fecurity,  yet  the  de- 
fendant ought  not  to  be  difdiarged  out  of  cuftody.- 
A  line  might  be  drawn  for  that  purpofe,  without 
limiting  the  court  to  precife  defcriprions,  and  yet- 
without  giving  that  loofe  difcretionary  power,  the 
exercife  of  which  is  as  difficult  and  oppreffive  to  aa 
upright  judge,  as  it  is  dangerous  to  'the  public. 
*  Appendix  K  £.  . 
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SECT.         III. 

S'he  Cafe  of  a  Defendant  who  has  been  arrefted  and 
kept  in  Prijon  during  the  whole  Courje  of  the  Pro- 
ceedings; and  yet  finally  obtains  a  Judgment  in  his 
Favour* 

T  T  is  hardly  pofiible  to  conceive  a  cafe;  againft 
the  hardfhip  and  injuftice  of  which  the  under- 
Handing  more  forcibly  revolts^  than  that  of  a  de- 
fendant, who,  to  the  ruin  of  himfelf  and  his  fa- 
mily, has  lain  in  prifon  for  a  tracl  of  time  at  the  fuit 
of  a  plaintiff  who  has  proceeded  perhaps  by  way  of 
experiment,  and  is  eventually  found  to  have  had 
no  foundation  whatever  for  his  action — and  yet  this 
'injured  man  has  no  means  of  fatisfaction:  for  cofts  are 
no  more  than  a  reimburfement ;  and  not  even  fo 
much.  An  action  for  damages  lies  where  the  arreft 
can  be  (hewn  to  have  been  malicious,  or  fuch  as  the 
plaintiff  him  felf  certainly  knew  to  be  clearly  ground- 
lefs:  but  innumerable  inftahces  occur  of  arrefls 
which  are  groundlefs  and  vexatious,  but  where  a 
defendant  who  has  kin  for  months  in  gaol  has  no 
redrefs  whatever. 

Ifj  however,  it  is  impoffible  to  devife  any  means 
for  removing,  in  a  confidcrable  degree,  the  hard^ 
fhip  above  defcribed,  which  defendants,  who  have 
been  fo  imprifoned,  mufl  frequently  fuffer  un- 
der the  prefent  law,  without  putting  plaintiffs  in  a 
fituation  of  too  much  danger,  the  evil  muft  be 
claffed  with  thofe  to  which,  in  the  imperfed  ftate 
K  of 
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of  all  human  inflitutions,  the  people  muft  fubmit. 
For  as,  in  the  formation  of  rules  for  regulating  the 
courfe  of  judicial  proceedings,  it  is  a  leading  prin- 
ciple that  the  avenues  to  juftice  are  to  be  preferved 
as  free  and  open  as  pofiible,  that  principle  could 
have  little  effective  utility  if  fuitors  were  difcou- 
raged,  by  the  apprehenfion  of  eventual  damages, 
from  the  profecution  of  claims  which  appeared  to 
be  juft,  or  the  ufe  of  meafures  which  circumftanccs 
fuggefted  as  prudent  or  necefiary. 

But  there  is  furely  no  fuch  impofiibility.  As  in 
the  cafe  of  malicious  or  grofsly  vexatious  arrefts, 
where  the  law,  as  already  obferved,  has  given  an 
action,  an  action  might  be  given  in  ordinary  cafes; 
and  the  powers  of  the  jury,  under  the  direction  of 
the  judge,  in  cafe  of  verdict  for  the  defendant,  or 
of  the  judge  by  certificate  (no  novelty  in  the  law), 
in  cafe  of  nonfuit,  might  be  fo  extended  as  to  re- 
move the  ground  of  complaint  j  which  is  not  that 
every  defendant  who  has  been  imprifoned,  and  yet 
obtains  judgment  in  his  favour,  cannot  have  redrefs 
or  reparation  for  the  imprifonment  he  has  fuffered; 
but  that  there  exift  no  poffible  means,  if  malice 
or  vexatious  purpoie  cannot  be  pofitively  (hewn,  by 
which  any  defendant  who  has  been  fo  imprifoned 
upon  a  groundlefs  action  can  receive  fuch  repa- 
ration. It  would  feem  that  the  verdict  or  certificate 
propofed  might  be  fo  applied  by  a  very  fimple  as 
well  as  fafe  and  practical  courfe  of  proceeding. 

'  J  lo  fm/i  3vnq 

SECT. 
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• 

SECT.         IV. 

. 

Imfrifonment  of  DEBTORS  in  Execution. 


prefent  law  of  imprifonment  of  debtors  in 
execution  is  of  fo  little  avail  to  creditors,  that 
almoft  every  alteration  to  be  propofed  on  that 
branch  of  civil  imprifonment  muft  have  for  its 
immediate  object  the  intereft  of  the  creditor.  As 
the  law  now  ftands,  the  imprifoning  creditor  may 
only  obtain  an  ideal  fatisfaction*  and  muft>  In  confe- 
quence,  fuffer  a  fubftantial  lofs:  for  he  muft  lofe 
his  right  of  execution  againft  the  fubftance  of  his 
debtor,  that  is,  againft  his  lands  and  goods;  during 
his  life. 

It  is  therefore  an  idea  too  manifeft  to  require  the 
fupport  of  argument,  that  the  creditor's  right  of 
execution  againft  the  lands  or  goods  of  his  debtor 
fhould  remain  unaffected  by  the  imprifbnrrient;  For 
imprifonment  is  only  for  the  furpoje  of  difco-very  ;  or 
of  inducing  the  debtor  to  do  all  that  he  can  for  his 
creditor's  Jatisfattion-,  and  ought  never  to  be  con- 
fidered  as  in  itfelf  a  fatisfaction*. 

Nor  can  it  be  faid  that  thus  the  creditor  might 
have  a  double  remedy;  or  that  while  he  imprifoned 
his  debtor  for  the  purpofe  of  compelling  him  to  dif- 
charge  the  debt,  he  might  at  the  fame  moment  de-< 
prive  him  of  the  means  of  difchatging  it,  by  feizing 

*  Sec  part  ii.  chap.  v£i.  fufra. 
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his  effects.  The  creditor  might  or  might  not  feizc 
the  debtor's  eftate  or  effects,  as  he  Ihould  think  pro- 
per i  but  if  he  did,  he  would  of  courfe  be  obliged, 
by  an  exprefs  provifion  in  the  law  for  that  purpofe, 
to  give  notice  when  he  levied  or  recovered  his  debt 
by  fuch  means ;  and  the  debtor's  difcharge  out  of 
cuftody  at  his  fuit  would  follow  the  fatisfaction  fo 
obtained. 


SECT.      v. 
fbe  Difcharge  of  Injolvent  Debtors. 

r\  N  the  one  hand  it  can  hardly  be  the  fubjedt  of 
doubt,  that  the  pojfibility  of  perpetual  imprifon- 
ment for  debt  ought  not  to  be  endured  by  the  law. 
On  the  other,  the  proper  ends  and  purpofes  of  im- 
prifonment  muft  not  be  defeated,  but  are  on  the 
contrary  to  be  promoted. 

If  the  law  knew  no  fuch  remedy  as  imprifonment 
for  debt,  and  a  creditor  were  confined  to  his  execu- 
tion againft  the  eftate  or  effects,  the  debtor  might 
not  only  refufe  payment  of  the  debt,  but  withhold 
all  means  of  fatisfaction,  by  concealing,  fecreting,  or 
covering  his  effects  from  the  view  of  his  creditors. 
This  ferves  to  point  out  the  objects  which  the  laws 
of  imprifonment  ought  to  profefs— and  it  would  feem 
that  they  may  be  reduced  to  the  following : 

Firftt  to  induce  the  debtor,  if  he  has  .money,  to 
apply  it;  and  if  he  has  not,  to  procure  it,  by  means 
of  his  effects,  for  the  purpofe  of  difcharging  the 

debt. 
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debt.     This  is  indeed  the  profefled  object  of  the 
prefent  law. 

Secondly )  to  compel  him  to  difcorw  his  eftate  and 
effects,  in  order  that  the  creditor  himielf  may  be 
able  to  take  meafures  fjr  his  own  fatisfaction.  This 
cannot  be  an  object  of  the  prefent  law,  becaufe  the 
creditor  cannot  avail  himfelf  of  any  fuch  difcovery, 
by  proceeding  againfl  his  imprifoned  debtor's  eftate 
or  effects. 

'Thirdly ',  to  expofe  extravagance  or  negligence  to 
public  animadverfion,  and  puniihment. 

Arid  laftly,  to  fubject  the  conduct  and  affairs  of 
infolvent  debtors  to  ftricT;  examination,  for  the  pur- 
pofe  of  relieving  the  honed,  and  bringing  the  frau- 
dulent to  public  trial  and  conviction.  4 

While  fuch  objects,  or  any  of  them,  are  attain- 
able, imprifonment  acts  upon  principles  which  arc 
plain  and  intelligible.  But  a  debtor  who  lies  in 
gaol  under  circumftances  which  demonftrate  that 
the  further  duration  of  his  confinement  cannot  lead 
to  any  one  of  thofe  objects,  is  deprived  of  his  per- 
Ibnal  freedom  againft  good  policy  as  well  as  juftice. 
As  matter  of  common  right,  founded  upon  eternal 
and  unalterable  laws,  he  is  therefore  entitled  to  have 
it  reftored  to  him. 

But  the  queftion  is,  how  can  fuch  lines  be  drawn, 
or  general  rules  eftablifhed,  by  which  it  may  be  de- 
termined when  imprifonment,  in  every  particular 
cafe,  has  done  its  office,  and  when  it  ought  to  ceafe  ? 
The  queftion  is  anfwered  thus  ; 

For  a  certain  given  time  *  the  debtor's  confine- 

*ne?  ° 

*  Suppofe  thret  months  from  the  commencement  of  the  debtor's 
irpprifonment  in  execution. 
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ment  might  be  confidered  merely  as  a  mode  of 
coercion,  for  the  purpofe  of  compelling  him  to  fa- 
tisfy  the  creditor  or  creditors  at  whofe  fuit  he  ftands 
imprifoned —And  fuch  a  limited -time  it  would  be 
reafonable  to  give,  without  fubjecting  the  debtor  to 
any  thing  beyond  the  mere  imprifonment :  for  a 
man  whofe  intentions  are  honeft  may  fometimes 
be  fo  fituated  that  he  muft  go  to  gaols  and  yet 
within  a  fhort  time  he  may  be  able  to  provide  the 
means  of  fatisfaction. 

But  a  perfon  who  has  remained  a  debtor  in  ex- 
ecution beyond  that  given  time,  ought  to  be 
obliged,  for  the  fake  of  the  public  as  well  as  of 
creditors,  to  difclofe  the  ftate  of  his  affairs,  in 
order  that  his  creditors  may  judge  of  his  con- 
duct, and  take  proper  meafures  for  their  own  fatif- 
fadion,  or  public  juftice.  He  ought,  therefore,  to 
be  obliged,  at  the  expiration  of  that  time,  to  deliver 
to  the  gaoler,  for  general  infpeftion,  a  full  ftate- 
ment  of  his  affairs,  with  an  account  of  the  caufes  of 
his  infolvency.  There  would  in  this  be  a  degree 
of  danger  or  of  punifhment,-  to  certain  characters, 
which  might  induce  them  to  make  every  poffible 
exertion,  for  fatisfying  the  creditors  at  whofe  fuit 
they  flood  imprifoned,  either  before  any  fuch  ge- 
neral difcovery  fhould  become  neceffary,  or  (if  they 
made  no  fuch  difcovery  at  the  time  prefcribed  by 
the  law)  before  they  could  be  expofed  to  thofe 
fubfequent  proceedings,  which,  if  they  remained  in 
gaol,  would  unavoidably  take  place,  and  bring  their 
fraudulent  practices  to  light. 

A  debtor  who  had  remained  (till  longer  in  prifbn, 
plight  to  be  considered  as  a  proper  object  of  public 
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attention ;  for  it  would  then  be  fair  to  prefume 
either  that  the  creditor  or  creditors  at  whofe  fuit  he 
had  been  fo  long  in  confinement,  prolonged  his 
imprifonment  without  any  rational  object  j  or  that 
his  conduct  had  been  fuch,  either  in  point  of  negli- 
gence, extravagance,  or  fraud,  as  to  call  for  punifh- 
ment  at  the  hands  of  the  public.  In  both  cafes  he 
ought  to  "be  difcharged  out  of  cuftody  as  a  debtor 
in  execution ;  but  in  the  latter  he  ought,  on  con- 
viction, to  fuffer  the  punifhment  he  deferved. 

Every  debtor,  therefore,  who  had  continued  a  cer- 
tain time*  as  a  prifoner  in  execution,  ought  to  be 
brought  up  in  Wejiminfter-hall;  or,  if  in  cuftody 
beyond  a  certain  diftance  from  London,  at  the  aj- 
Jizes-y  where  fuch  proceedings,  of  a  fafe  but  fum- 
mary  nature,  might  take  place  under  the  fpecial 
provifion  of  the  law  f,  as  would  enable  the  judge, 
upon  examination  of  the  infolvent,  and  hearing  the 
charges  againft  him  (if  any  were  made),  to  deter- 
mine, either  that  his  farther  imprifonment  could 
anfwer  no  good  purpofe,  to  the  creditors  or  to  the 
public;  in  which  cafe  he  ought  immediately  to  be 
difcharged  as  an  infolvent  debtor,  and  fet  at  liberty 
— Or,  that  fufficient  caufe  had  been  fhewn  by  cre- 
ditors, why  he  fhould  be  ftill  longer  detained  a  pri- 
foner in  execution ;  in  which  cafe  he  ought  to  be 

*  Suppofe  fx  month  from  the  commencement  of  his  impri- 
fonment in  execution;  that  is,  three  months  after  delivering  an 
account  of  his  affairs,  and  of  the  caufes  of  his  infolvency. 

•j-  As  the  prefent  is  only  a  general  view  of  the  plan  propofed, 
the  particular  forms  and  proceedings  here  alluded  to  arc  not 
.ted. 

K-  4  remanded 
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remanded  .as  fuch — Or,  that  his  infolveney  had  ariiert 
from  a  grofs  degree  of  extravagance  or  negligence ; 
in  which  cafe,  though  difcharged  as  an  infolvent 
debtor,  he  ought  to  be  committed  to  prifon  for 
a  limited  time  as  a  direct  puniihrnent — Or,  that 
there  were  circumftances  which  fixed  upon  him  fuf- 
picions  of  fraud  fufficiently  ftrong  to  warrant  his 
commitment,  for  the  purpofe  of  preventing  his 
efcape  (during  a  certain  time)  from  the  profecution 
and  punifhment  which  the  law  ought  to  provide  for 
fuch  fraudulent  infolvents;  in  which  cafe,  though 
difcharged  as  an  infolvent  debtor  from  a  fruitlefs 
execution,  he  ought  to  be  fo  committed  for  fafe 
cuftody. 

A  debtor  might  be  remanded  in  execution  on 
account  of  difficulty  or  particular  circumftances 
in  his  cafe;  but  every  debtor  fo  remanded  ought 
(if  not  difcharged  by  his  creditors)  to  be  brought 
up  a  fecond  time,  either  at  Weftminfter-hall 
within  a  certain  time,  or  at  the  next  afllzes,  as 
the  cafe  might  be:  and,  in  order  that  imprifon- 
ment  in  execution  might  in  all  cafes  whatever 
have  a  limited  duration,  he  ought  then  to  be 
difcharged  as  an  infolvent  debtor;  but  might  be 
committed  for  punilhment  or  trial,  as  the  judge 
fhould  fee  caufe. 

In  this  manner  every  debtor  in  execution  would 
be  difcharged  by  the  public,  out  of  that  kind  of 
fcftody,  at  a  certain  period :  and,  if  honeft,  he  would 
have  nothing  to  fear:  but  if  he -deferved  punifh- 
ment,  he  would  ftand  juftly  expofed  to  it.  Creditors 
would  have  all  the  advantages  of  imprifonment  in 

execution 
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execution  which  they  can  fairly  enjoy  at  prefent;  be- 
caufe  their  debtors  would  be  in  their  power  for  a 
lufficient  length  of  time  to  anfwer  every  juft  pur- 
pofe — And,  not  to  mention  the  great  benefit  of  a 
Concurrent  remedy  by  execution  againft  the  debtor's 
eftate  and  effects  during  his  imprifonment,  *s  well 
as  after  it,  they  would  have  this  additional  advan- 
tage, that  difhoneft  debtors  would  then  have  caufe 
to  dread  a  gaol.  For  as  cruelty  or  unjuft  defign 
could  carry  oppreffion  but  a  certain  length,  fo  fraud 
or  dilhonefty  could  never  hope,  after  a  certain  time, 
to  effect  an  efcape  by  the  influence  of  addrefs,  or 
through  the  weaknefs  of  companion.  The  feve- 
rities  of  a  gaol  would  form  an  Ordeal  for  diftinguifh- 
ing  the  innocent  from  the  guilty ;  and  creditors,  in 
vindicating  their  own  private  rights,  would  be  pro- 
moting the  courfe  of  public  juftice. 

- 

SECT.       .VI. 

Of  tbs  ESTATE  AND  EFFECTS  of  Perfons  dlfcharged 
as  Infohent  'Debtors. 

1  F  creditors  were  to  be  denied  (as  they  are  at 
prefent)  the  power  of  proceeding  againft  the 
eflates  or  effects  of  their  imprifoned  debtors,  it 
would  be  impoffible  to  propofe  any  permanent  law 
for  difcharging  infolvents,  without  particularly  pro- 
viding for  the  furrender  of  their  effects  to  their 
creditors  at  large,  as  the  condition  of  their  dif- 
charge.  It  is  an  idea  which  naturally  fuggefts 
itfelfj  but  every  fcheme^  of  which  it  forms  a 

part, 
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part,  involves  in  it  a  ground  of  unanfwerable  ob- 
jection. All  the  various  forms  and  proceedings 
•which,  in  fuch  cafes,  are  indifpenfably  neceffary  for 
regulating  the  transfer  of  the  debtor's  eftate  to  his 
creditors  j  the  inveftiture  of  truftees ;  the  adminiftra- 
tion  of  thofe  truftees  -,  the  diiiribution  of  the  re- 
fidue,  after  the  fund  has  been  worn  down  to  half  its 
original  fize;  and  the  effect  of  that  diftribution  upon 
the  creditor's  claims  againil  the  future  eftate  of  the 
debtor,  form  a  complicated  machinery,  full  of  the 
means  of  abufej  and  too  great,  in  general  beyond 
all  proportion,  for  the  value  and  extent  of  the  ob- 
ject*. 

But  if  creditors  could  proceed  in  the  regular 
courfe  of  execution,  not  only  againft  the  eftates  and 
effects  of  their  infolvent  debtors,  during  their  im- 
prifonment,  and  when  difcharged  as  fuch,  but  alfo 
againft  their  future  acquifitions,  unlefs  protected  by 
the  certificate  of  bankrupt;  and  had  befides  the  bene- 
fit of  pofitive  laws  to  deter  their  debtors  from  the 
frauds  of  concealment  or  voluntary  mifapplication 
of  the  means  of  fatisfaction  in  their  power  (which 
ought  to  form  an  eflfential  part  of  every  plan  of 
amendment)  the  mere  difcharge  of  their  perfons, 
after  every  rational  purpofe  of  imprifonment  had 
been  anfwered,  could  never  fubftantially  affect  the 
rights  of  creditors  i  or  be  the  proper  ground  of  any 
new  fet  of  meafures,  to  throw  the  courfe  of  law 
out  of  its  ordinary  channel, 

*  The  Lords'  A&,  occafional  infolvent  a£ls,  and  the  unavoid- 
able abufe  of  the  bankrupt  laws,  when  applied  to  trifling  cafes 
for  the  fole  benefit  of  the  bankrupt,  afFord  examples  pf  what  is 
here  ftated. 

SECT, 


ON  CIVIL  IMPRISONMENT. 


SECT.        VII. 

The  E/eft  of  the  Difcharge  of  a  Debtor  as  an 
Infolvent  Debtor. 

*jP  H  E  difcharge  of  an  infolvent  debtor  Ought  only 
to  protect  his  perfon ;  and  as,  in  every  inftance, 
the  law  fhould  lean  in  favour  of  the  creditor,  that 
protection  ought  to  be  Jo  qualified,  that  the  burden 
of  Ihewing  himfelf  entitled  to  it  fhould  be  thrown 
upon  the  debtor :  nor  ought  it  to  affect  the  right 
of  a  creditor  who  had  not  received  timely  notice  of 
the  debtor's  imprifonment  previous  to  his  difcharge. 
Therefore  it  might  juftly  be  part  of  the  law,  that 
before  a  difcharged  infolvent  debtor,  arrefted  and 
imprifoned  upon  a  debt  prior  to  his  difcharge,  could 
be  difcharged  out  of  cuftody  upon  fuch  arreft,  he 
Ihould  be  obliged  to  fhew,  either  that  the  creditor 
had  notice  of  the  former  imprifonment  ferved  upon 
him  a  certain  time  before  the  infolvent's  difcharge; 
or  that  due  enquiry  had  been  made  refpefting  fuch 
creditor's  refidence,  without  effect:  and  this  might 
be  Ihewn  by  the  affidavit  of  the  perfon  who  ferved 
the  notice,  or  made  the  enquiry.  On  the  other 
hand,  a  debtor  fo  arrefted  or  imprifoned  for  a  debt, 
prior  to  his  difcharge  as  an  infolvent  debtor,  at  the 
fuit  of  a  creditor  who  had  fuch  regular  notice  of 
the  infolvent's  former  imprifonment,  previous  to 
his  difcharge,  ought  to  have  his  action  for  filch  fub- 
fequent  arreft  and  imprifonment,  and  recover  da- 
mages on  proving  fuch  notice, 

With 
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With  refpect  to  the  cafe  of  a  bankrupt  trader  thus 
difcharged  as  an  infolvcut;  the  complaints  which 
have  often  juftly  been  made,  that  certificates  of 
bankrupt  are  obtained  with  too  much  eafe,  regard 
in  general  the  material  operation  of  fuch  certificates 
in  protecting  the  future  effetts  of  the  bankrupt.  But 
the  law  now  propofed  would  afford  no  cover  to  the 
future  effects  of  an  infolvent  debtor;  and  therefore 
a  bankrupt  trader  fo  difcharged  would  in  that  ef- 
fential  reipect  be  as  much  dependent  upon  the  cer- 
tificate as  ever.  His  perfon  indeed,  though  he  were 
uncertificated,  would.be  free  from  arreft  for  former 
debts — but  that  freedom'  could  only  be  obtained 
after  a  previous  imprifonrr>ent  and  proceedings 
which  would  aid  and  promote  the  operation  of  the 
'bankrupt  laws;  and  (in  confequence  of  a  provifion 
in  the  law  for  that  purpofe)  expofe  the  bankrupt, 
as  a  difcharged  infolvent  debtor,  to  eventual  pu- 
nifhment,  in  certain  cafes,,  for  which  thcfe  laws  do 
.not  provide* 

SECT.        VIII. 

jT£<r  Punifcmenf  of  FRAUDS  committed  ly  Perfons  wht 
have  been  difcharged  as  Injchent  Debtors. 

T  T  has  been  {hewn  to  be  one  of  the  many  bad 

confequences  of  imprifonment  for  debt,  as  now 

eftablifhed,  that  as  every  infolvent  debtor  is  liable 

to  perpetual  imprifonment,  the  frauds  of  infolvent 

debtors,  confidered  merely  as  fuch,  have  never  been 

the  fubject  of  precife  legal  defcription,  and  direct 

criminal   profecution.     And  yet   there  are  many 

i  inftances 
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inftances  of  fraudulent  conduct  in  infolvent  debtors, 
which  admit  of  precife  defcription,  and  are  too  grofs 
to  elcape  the  correction  they  deferve. 

Befides  the  punifhment,  therefore,  which  might 
be  inflicted  for  grofs  negligence  or  extravagance,  by 
iummary  commitment,  as  already  proposed,  every 
perfon  difcharged  as  an  infolvent  debtor  ought  to  be 
indictable  for  certain  fraudulent  acts,  as  correctly 
defcribed  in  the  law;  any  improper  delay  in  deli- 
vering the  ftatement  of  his  affairs  and  caufes  of  his 
infolvency  required  by  the  law,  or  in  delivering  an 
unfair  ftatement,  being  of  courfe  fo  defcribed  as 
fraudulent.  Upon  conviction,  every  fraudulent  in- 
folrent  debtor  ought  to  be  punifliable  by  imprifon- 
ment,  pillory,  and  ti  anlportation,  fingly  or  toge- 
ther, as  the  court,  from  circumftances,  fhould  think 
proper. 

To  be  difcharged  as  an  iniblvent  debtor  would, 
therefore,  be  no  defirable  object  to  thofe  who  might 
otherwife  be  diipofed  to  avail  themfelves  of  that 
meafure  for  diflioneft  purpofes.  To  fuch  perfons 
it  wotild  be  a  meafure  full  of  danger. 

SECT.         IX. 

Public  Notice  of  the  Proceedings  refyeRing  Infohent 
Debtors. 

HAT  EVER  may  be  the  particular  cafe  of 
n  individual  who  has  unavoidably  fallen  by 
misfortune  into  a  ftate  of  infolvency,  it  ought  to 
be  inculcated  as  a  general  idea,  that  a  certain  degree 

of 
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of  reproach  is  neceflarily  attached  to  that  fituatlon. 
It  implies  fomething  wrong  either  in  the  principles^ 
or  the  manners,  or  the  prudence  of  the  infolvent. 
It  is  a  fpecies  of  prima  facie  evidence  againft  him. 

It  concerns  the  public,  therefore,  that  perfons  who 
have  been  the  fubjects  of  legal  proceedings  as  infol- 
vent debtors  fhould  be  known,  as  fuch,  to  the 
public.  It  does  fo  for  two  reafons :  Firft>  becaufe 
the  reproach  which  neceflarily  belongs  to  the  cha- 
racter, mtift  induce  men  who  have  any  regard  for 
reputation  to  avoid  a  fituation  which  expofes  them 
fo  unfavourably  to  public  obfervation :  and, 
Secondly •,  becaufe  it  is  convenient  that  other  men,  in 
the  moft  diftant  parrs,  fhould  have  an  opportunity 
of  knowing  the  fact,  not  only  with  a  view  to  more 
than  ordinary  caution  in  future  tranfadtions  with 
fuch  perfons ;  but  in  order  that  fuch  difcharged  in- 
folvents  may  be  brought  to  trial  and  punifhment,  if 
they  have  been  guilty  of  frauds  defcribed  by  the 
law,  which  may  not  have  come  to  light  in  the 
courfe  of  the  proceedings  previous  to  their  dif- 
charge. 

But  if  this  applies  to  the  cafe  of  a  mere  infolvent, 
who  may  have  been  difcharged  as  fuch  without  dif- 
ficulty or  hefitation,  and  immediately  fet  at  liberty, 
it  muft  apply  flill  more  ftrongly,  in  different  de- 
grees, to  the  cafe  of  an  infolvent  who  has  been  re- 
manded as  a  debtor  in  execution,  or  committed 
either  for  palpable  negligence  or  extravagance,  or 
on  fufpicion  of  fraud. 

It  would,  therefore,  be  no  fuperfluous  provifion  in 

a  new  law,  to  make  it  the  duty  of  the  proper  of- 

7  ficer 
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ficer  of  the  court  to  publilh  without  delay,  in  the 
London  Gazette,  a  lift  of  all  infolvents  brought  up 
under  the  a6t,  and  either  immediately  difcharged 
and  fet  at  liberty ;  or  remanded  as  debtors  in  exe- 
cution ;  or  committed,  immediately  after  their  dif- 
charge  as  infolvents,  for  matters  appearing  againft 
them. 


•  •I 

' 
- 

THE  Author  now  concludes  —  He  has  ftated  his 
ideas  with  that  freedom  which  he  feels  to  be  con- 
fident with  infinite  refpecl:  for  the  opinions  of  otherss 
and  a  juft  imprefiion  of  the  magnitude  and  diffi- 
culty of  the  fubjecl:.  It  is  not  indeed  for  every 
individual  to  a£t  the  part  of  a  legitlator;  but  every 
individual  ought  freely  to  ftate  the  fuggeftions  of 
his  mind  upon  thofe  topics  of  common  concern, 
'  which,  from  his  fituation  and  habits,  have  naturally- 
engaged  his  attention:  and  he  may  be  ailured,  that 
fuch  fuggeftions  will  ever  be  beft  received  by 
thofe  who  are  beft  able  to  judge  of  them. 

/fa:/' 
is  isl    < 


fottimrnoa 

,1O    t32< 
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N  0  T  £    A,  p.  6, 

HABET  rex  etiarh  curiam  et  jufticiarios  in  banc6 
refidentes  qui  cognofcunt  de  omnibus  placitis  de 
quibus  auftoritatem  habent  cognofcendi;  et  fine  warrants 
iurifdiftionem  non  habent  nee  coercionem.——Braftori)  lib.  3. 


NOTE    B,   p.  7. 

Dicuntur  brevia  cum  fint  formata  ad  fimilitudinem  re« 
gulae  juris  quae  brevifef  et  paucis  verbis  intentionem  pro- 
ferentis  exponunt,  ficut  regula  juris,  rem  quae  eft,  breviter 
enarrat  j  noh  tarheri  itit  debet  efle  breve,  quin  rationem  e£ 
vim  inteintionis  contineat.-:-/%/dj  lib.  2j  c.  12. 


NOTE    C,    p.  7'. 

Thefe  writs  were  of  two  different  forts,  arid  Had  two 
different  technical  appellations,  viz.  a Pratc'ipe,  and  a  Si  tc 
fectrit  fecurum :  the  former^  peculiar  to  certain  a&ions 
where  the  defendant  had  an  option  given  him  either  to* 
do  the  thing  required,  or  Ihew  caufe  why  he  did  not — the 
L  htter. 
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latter,  peculiar  to  other  actions,  and  commanding  the  de- 
fendant peremptorily,  and  in  the  firft  inftance,  to  fhew 
caufe.  But  both  required  fecurity  or  pledges  from  the  pro- 
fecutor,  as  the  condition  of  compelling  the  defendant  to 
appear. 


NOTE     D,   p.  9, 

The  courfe  of  thofe  writs  and  proceedings  was  as  fol- 
lows : — A  man  was  charged  with  the  breach  of  an  obliga- 
tion purely  civil ;  as  for  example,  to  pay  a  certain  fum  of 
money  upon  a  day  certain — the  day  of  payment  elapfed, 
and  the  creditor  proceeded  thus :  He  gave  a  fhort  note  of 
his  claim  into  the  office  of  Chancery ;  an  original  writ,  or, 
as  it  is  fhortly  termed,  an  original^  was  from  thence  iflued ; 
the  creditor  giving  fecurity  either  in  Chancery,  or  after- 
wards before  the  fheriff,  that  he  fhould  profecute  the  fuir 
with  effect.  By  virtue  of  the  writ  thus  obtained  from 
Chancery  the  debtor  was  commanded  by  the  fherifF,  in  the 
king's  name,  either  to  pay  the  particular  fum  therein  fpeci- 
fied,  or  to  appear  upon  a  day  certain  before  the  king's 
juftices  at  Weftmirrfter  (the  Court  of  Common  Pleas)  to 
fhew  caufe  why  he  dkl  not.  The  jurifdiclion  of  the  court 
now  attached  upon  the  caufe  thus  brought  before  it,  by  the 
\vrit  from  Chancery,  and  therefore  it  had  authority  to- 
proceed  afterwards  by  means  of  its  own  powers.  The 
debtor  difobeyed  the  writ  from  Chancery,  and  neither  paid 
the  money  nor  appeared  in  court.  A  writ  then  iilued 
from  the  court  itfelf,  termed  a  writ  of  pone  or  attachment 
(which,  with  all  fubfequent  writs,  were  called  judicial  writs, 
as  proceeding  from  the  court)  directed  alfo  to  the  fherifF, 
by  which  he  was  commanded,  in  the  king's  name,  to  take 
certain  of  the  debtor's  goods  which  fhould  b^forfeited,  and 
fureties  who  fhould  be  amerced  (technically,  to  take  gage 
endjafe  pledges)  if  he  did  not  appear  upon  another  day  cer- 
tain toanfwer  to  the  demand,  and  to  fhew  caufe  why  he  had 

difobeyed 
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the  original  writ.  The  debtor  yet  difobeyed— • 
and  ft  ill  his  perfon  was  free.  Another  writ  ifTued,  called 
a  diftringas)  but  it  was  only  againft  his  property.  By  it 
the  fheriffwas  commanded  to  feize,  in  the  king's  name,  all 
the  debtor's  lands  and  chattels  within  his  county,  and  to 
anfwer  for  the  iflues  and  profits  thereof,  not  to  the  creditor 
but  to  the  king,  who  had  a  right  to  the  whole  forfeiture,  in 
confequence  of  his  fubjecVs  difobedience.— Finch,  1.  352  — 
'S'Blackft.  Com.  280. — A  fucceffion  of  thefe  writs,  one  after 
another,  might  then  iflue  ad  infinitum  (termed  dijlrefe  in- 
finite) fo  as  to  deprive  him  from  time  to  time  of  every 
thing  he  acquired,  until  he  chofe  to  obey  the  commands  of 
his  fovereign. 

NOTE     E,    p.  10. 

Where  the  injury  was  attended  with  violence,  or  was 
fo  charged,  the  original  writ  was  joined  with  that  which 
in  the  former  cafe  iflued  only  in  the  fecond  place,  viz.  the 
pone  or  attachment,  by  which  the  fheriff  was  ordered  to  take 
gage  and  pledges  for  the  defendant's  appearance  ;  and  yet 
another  writ  againft  his  property,  fuch  as  alfo  iflued  in  the 
former  cafe,  viz.  the  diftringas,  had  to  run  its  courfe. 
Nor  was  it  till  the  fheriff  had  made  a  return  nihil  (as  it  is 
called)  that  is,  given  for  anfwer  to  the  writ,  that  the  per- 
fon charged  had  nothing  within  his  county  by  the  feizure 
of  which  he  might  be  diftrefled,  that  a  warrant  was  at 
length  iflued  for  bringing  in  his  perfon  to  anfwer  to  the 
charge,  which  was  termed  a  capias  ad  refpondendum.  Or  if 
the  fheriff  of  the  county  to  whom  the  writ  was  directed 
(which  was  always  the  county  where  the  court  fate)  re- 
turned for  anfwer,  that  he  could  not  find  the  defendant, 
then  another  writ,  called  a  teftatum  capias,  was  iflued,  di- 
rected to  the  fheriff  of  another  county,  where  it  was  faid 
the  defendant  lurked  j  and  repeated  writs  of  the  fame  fort 
L  2  (called 
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(called  alias  &  plurics  writs)  were  fucceffively  ifTuedagainft 
him.     If  not  yet  found,  he  was  outlawed. 

This  was  the  regular  courfe  of  proceeding ;  but  accord- 
ing to  the  prefent  practice  the  capias^  or  warrant  to  feize  the 
defendant's  perfon,  is  ufually  the  commencement  of  the 
a&ion;  a  fi£Htious  original  writ  and  return  being  put  upon 
record  "  to  give  a  colour  of  regularity  to  the  proceed.- 
"  ings." 


Thefc  proceedings  have  been  fcated  upon  the  authority 
of  Lord  Coke,  Lord  Chief  Baron  Gilbert,  Sir  William 
Blackftone,  and  others — Nor  is  it  material  here  to  exa- 
mine how  far  the  authority  of  thefe  great  names  in  the  la\r 
js  ihaken  by  fome  paflages  in  B ration,  with  regard  to  the 
more  ancient  courfe  of  common  law  proceedings,  fuppofed 
by  fome  to  have  taken  place,  in  fuch  perfonal  a£lions.  It 
appears  certain,  that  at  one  period,  at  leaft,  the  proceed- 
ings eftablilhed  by  long  practice  were  as  they  have  been 
ftated— and,  in  many  refpecb,  are  the  regular  courfe  of 
proceeding  at  this  da^. 


NOTE    F,  p.  12. 

This  refers  to  the  general  fpirit  of  Magna  Charta,  and 
not  to  any  article  in  particular.  Chapter  2gth  of  that  great 
mftrument,  indeed,  is  in  the  following  words:  "  Nullus 
"  liber  homo  capiatur  vel  imprifonetur,  aut  difleifietur  de 
u  libero  tenemento  fuo,  vel  libertatibus, vel  liberis  confuetu- 
"  dinibus  fuis,  aut  utlegatur,  aut  exuletur,  aut  aliquo  moda 
"  diftruatur;  nee  fuper  eum  ibimus,  nee  fuper  eum  mitte- 
<c  mus,  nifi  per  legale  judicium  par'mm  fuorum,  vel  per  legcm 
«'  terra"  And  upon  this  chapter  en  argument  has  been 
founded,  to  fhew  that  every  fubfequent  law,  or  practice  re- 
cognized as  law,  which  authorized  imprilbument,  except 

upoa 
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Upon  a  trial  by  jury,  is  agaJnft  Magna  Charta.  This  ar- 
gument is  maintained  in  a  book  (which  the  author  has 
perufed  fince  he  wrote  the  preceding  treatife)  intituled, 
"  Confederations  upon  the  Law  of  Insolvency"  publifhed  by 
Mr.  Burgefs  about  eight  year*  ago,  in  which  much  cu- 
rious matter  is  collected,  and  a  very  full  detail  is  given  of 
all  the  ftatutes  upon  this  fubjecl.  But  the  contrary  opi- 
nion is  held  by  many,  who  think  with  Lord  Coke^  that  by 
the  above  article,  qualified  as  it  is  by  the  -words  "  vel  per 
"  legem  terra,"  it  was  meant  "  that  no  man"  (unlefs  by 
the  verdict  of  a  jury)  "  (hould  be  taken,  imprifoned,  or  put 
**  out  of  his  freehold,  without  procefs  of  the  law ;  that  is, 
**  by  indictment  or  prefentment  of  good  and  lawful  men, 
**  where  fuch  deeds  be  done,  in  due  manner,  or  by  writ 
*'  original  of  the  common  law."  2  In/}.  50.— —See  al'fo 
"  the  Hijlory  of  the  EngHJh  Lewt"  vol.  ii,  p.  442. 


NOTE    G,  p.  14. 

The  writ  which  iflued  upon  this  ftatute  againft  the 
bailiffs  of  lords,  was  called  a  writ  ofmsn/travit  de  (ontpolo — 
See  Reg'iftrum  Brevitim,  136,  F,  N.  B.  259.  And  the 
defendant's  perfon  was  not  only  free,  if  he  had  any  lands 
within  the  county,  but  he  had  in  that  cafe  immediate 
relief  and  damages  againft  the  mafter  he  had  defrauded,  if, 
having  lands,  he  was  arrefted  by  him  upon  the  above  writ, 
which  neceflarily  averred  that  he  had  no  lands  within  the 
county.  For  this  purpofe  a  fpecial  writ  was  given  him,  by 
which,  without  regard  to  his  own  fraud  and  offence,  the 
Jofs  of  liberty  only  of  a  man  who  had  lands  in  the  county, 
was  conficlered.  The  lord,  his  mafter,  at  whofe  fuit  he 
was  imprifoned,  is  there  faid  to  have  malicioufly  obtained 
the  writ  de  compoto  againft  him,."  et  fie  eum,  per  corporis 
V-  fui  attachiaraerUum  multipliciter  ea  occafipn?  gravari 
I<  3  «  procuravit. 
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tl  procuravit,  in  deceptione  curiae  noftrse,  et  grave  dam- 
**  num  ipfius,  et  contra  legem  et  concilium  regni  noftrt 
«'  Anglise,"  &c. — The  writ  concluded  with  an  order  for 

his  releafe. Regijlrum^  137—2  Injl.  144. 

This  fhews  how  heinoufly  the  fpirit  of  the  law  felt  itfelf, 
in  thofe  days,  offended  by  the  imprifonment  of  a  man,  in 
the  only  civil  cafe  which  could  authorize  his  imprifonment, 
if  any  other  pojjlble  means  occurred  for  enforcing  the  fatisf ac- 
tion demanded^— — And  it  was  held  (fomewhat  abfurdly 
indeed)  that  property,  even  to  the  fmalleft  extent,  afforded 
fuch  means. 


NOTE    H,  p.  17, 

Thejlatyte  of  merchants,  i3Edw,  I.  ft.  3  (anno  1285) 
is  as  follows:  "  Forafmuch  as  merchants,  which  hereto- 
"  fore  have  lent  their  goods  to  divers  perfons,  be  fallen  in 
"  poverty,  becaufe  there  is  no  fpeedy  remedy  provided 
«*  whereby  they  may  fhortly  recover  their  debt  at  the  day 
"  of  payment;  and  for  this  caufe  many  merchants  do  re- 
<e  frain  to  come  into  the  realm  with  their  merchandize,  to 
**  the  damage  of  fuch  merchants,  and  of  all  the  realm  j  the 
"  king  and  his  council,  at  his  parliament  holden  at  ARon 
<4  Burned  after  the  feaft  of  St.  Michael,  the  eleventh  year 
c<  of  his  reign,  ordained  eftablifhments  thereupon  for  the 
61  remedy  of  fuch  merchants;  which  ordinances  and  efta- 
c<  blifhments  the  king  commanded  that  they  {hall  be  firmly 
*c  kept  and  obferved  throughout  this  realm,  whereby  mer- 
<l  chants  have  had  remedy,  and  have  recovered  their  debts 
"  with  Jefs  inconvenience  and  trouble  than  they  have  had 
lt  heretofore.  But  forafmuch  as  merchants  after  complained 
"  to  the  king,  that  fhefiffs  mifmterpreted  his  itatutes, 
**  and  fometimes  by  malice  and  falfe  interpretation  delayed 
"  the  execution  of  the  flatute,  to  the  great  damage  of  mer- 
w  charitSj  the  king,  at  his  parliament  holden  at  Weflmtnftex 

*  after 
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«  after  Eafter^  the  thirteenth  year  of  his  reign,  caufed  the 
"  faid  ftatute  made  at  Afton  Burnel  to  be  rehearfed ;  and  for 
"  the  declaration  of  certain  articles  in  the  ftatute  aforefaid, 
"  hath  ordained  and  ejlallijhed,  that  a  merchant  who  will 
"  be  fure  of  hfe  debt  fhall  caufe  his  debtor  to  come  before 
tc  the  mayor  of  London^  or  before  fome  chief  warden  of  a 
"  city,  or  of  another  good  town  where  the  king  fhall  ap- 
"  point,  and  before  the  mayor  and  chief  warden,  or  other 
*'  fufficient  men  chofen  and  fworn  thereto,  when  the  mayor 
<{  or  chief  warden  cannot  attend,  and  before  one  of  the 
"  clerks  that  the  king  (hall  thereto  affign,  when  both  can- 
"  not  attend,  he  fhall  acknowledge  the  debt,  and  the  day  of 
"  payment ;  and  the  recognizance  fhall  be  enrolled  by  one 
"  of  the  clerks  hands  being  known,  and  the  roll  fhall  be 
"  double,  whereof  one  part  fhall  remain  with  the  mayor 
11  or  chief  warden,  and  the  other  with  the  clerks  that 
"  thereto  fhall  be  firft  named  ;  and  further,  one  of  the  faid 
*l  clerks  with  his  own  hand  fhall  write  an  obligation,  to 
"  which  writing  the  feal  of  the  debtor  fhall  be  put  with  the- 
u  king's  feal  provided  for  the  fame  intent;  which  feai 
"  fhall  be  of  two  pieces,  whereof  the  greater  piece  fhall 
"  remain  in  the  cuftody  of  the  mayor  or  the  chief  warden, 
«c  and  the  other  piece  in  the  keeping  of  the  forefaid  clerk. 
"  And  if  the  debtor  do  not  pay  at  the  day  limited  unto  him, 
"  then  fhall  the  merchant  come  to  the  mayor  or  clerk  with 
"  his  obligation;  and  if  it  be  found  by  the  roll  or  writing 
"  that  the  debt  was  acknowledged,  and  the  day  of  payment 
"  expired,  the  mayor  or  chief  warden  Jh all  caufe  the  body  of 
"  the  debtor  to  be  taken  (if  he  be  Lay)  whenfoever  he  hap- 
"  peneth  to  come  in  their  power,  and  (hall  commit  him  to 
««  the  prifon  of  the  town,  if  there  be  any;  and  he  fhall  remain 
«  there  at  his  own  cofts  until  he  hath  agreed  for  the  debt." 
The  original,  ex  Rot.  in  Turr.  Lond.  exprefTes  this  pafTage 
thus  :  "  Efi  le  dettur  ne  rende  aljour  qe  lui  eft  ajji^fi  veigne 
"  le  marcbaunt  al  mcyre  e  al  clerk  ovefa  lettre  de  obligacion^ 
"  tji  trove  feit  par  route  oupar  lettre  qe  la  dtttefujl  conue^  e 
L  4  «  /, 
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"  It  Jour  ajjis  felt  paj/ey  ft  face  le  mayre  ou  chief  gardeyn 
«  prendre  le  cars  al  dcttur  (fdejllay)  quel  heure  qe  il felt  trove 
«  en  fen  peer,  et  liver er  a  la  prifon  de  la  viley  ft  prifon  yfeite 
<c  la  demerge  a  fes  cujlages  propres,  defque  ataunt  qtl  tit 
«  fet  gre  de  la  dette"  **  An4  it  is  commanded  that  the 
41  keeper  of  the  town  prifon  fhall  retain  him  upon  the  de- 
«  livery  of  the  mayor  or  warden :  and  if  the  keeper  fhall 
«  not  receive  him  he  fhall  be  anfwerafcle  for  the  debt,  if 
<c  he  have  whereof;  and  jf  he  have  not  whereof,  he  that 
«  committed  the  prifon  to  his  keeping  fhall  anfwer.  And 
<c  if  the  debtor  cannot  be  found  in  the  power  of  the  mayor 
*•  or  chief  warden,  then  fhall  the  mayor  or  chief  warden 
<c  fend  into  the  Chancery,  under  the  king's  feal,  the  recog- 
"  ni^ance  of  the  debt ;  and  the  chancellor  fhall  dire&  a  writ 
««  unto  the  fheriff  in  whofe  fhire  the  debtor  fhall  be  found, 
"  for  to  take  his  body  (if  he  be  Lay)  and  fafely  to  keep 
<c  him  in  prifon  until  he  ruth  agreed  for  the  debt  j  and 
*'  within  a  quarter  of  a  year  after  that  he  is  taken  his 
«<  chattels  fhall  be  delivered  him,  fo  that  by  his  own  he 
"  may  levy  and  pay  the  cjebt ;  and  it  fhall  be  lawful  unto 
"  him,  during  the  fame  quarter,  to  fell  his  lands  and  tene- 
««  ments  for  the  difcharge  of  his  debts,  and  his  fale  fhall 
<c  be  good  and  effectual.  And  if  he  do  not  agree  within 
*«  the  quarter  next  after  the  quarter  expired,  a.11  th,e  lands 
^c  and  goods  of  the  debtor  fhall  be  delivered  unto  the  mer- 
"  chant  by  a  reafonable  extent,  to  h,old  them  yntil  fuch 
tc  time  as  th.e  debt  is  wholly  levied,  and  neverthelefs  the 
"  body  fhall  remain  in  prifon  as  before'  is  faid ;  and  the 
"  merchant  fhall  find  him  bread  and  water."  In  the  ori- 
ginal it  is  thus  exprefled  :  "  Efil  ne  face  gre  dedenz  k  quar- 
*c  ter  paffefeient  liver  ez  an.  marc  haunt  tutz  les  liens  del  detter 
"  e  totes  fes  terresypar  refnable  ejlent,  a  tenir  defque  ataunt  qe 
"  la  dette  plelnement  ferra  levee,  e  ja  le  plus  tart  le  con  de- 
<c  moerge  en  prifon  cum  avaiint  ejl  dit^  e  le  tnarckaunt  lay 
"  trui/e  pain  e  ewe."  "  And  tlie  merchant  fhall  have 
*<  fuch  feifin  in  the  lands  and  tenements  delivered  unto  hm* 
l*  or  his  alTigneej  that  he  m.ay  maintain  a  writ  of  novel 
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*  dtffeifm,  if  he  be  put  out,  and  re-defTeifm  alfo  as  of  freehold, 
<c  to  hold  to  him  and  his  affigns  until  the  debt  be  paid  ;  and  as 
**  foon  as  tht  debt  is  levied  the  body  of  the  debtor  Jkall  be  delivered 
K  with  bis  lands.     And  in  fuch  writs  as  the  chancellor  doth 
tc  award  mention  fhall  be  made  that  the  fheriff  (hall  certify 
**  the  juftices  of  the  one  bench  or  of  the  other,  how  he, 
"  hath  performed  the  king's  commandment,  at  a  certain 
<c  day;  at  which  day  the  merchant  fliall  fue  before  the 
u  juftices,  if  agreement  be  not  made;  and  if  thefhcriffs  do 
"  not  return  the  writ,  or  do  return  that  the;  writ  came  too 
"  late,  or  that  he  hath  directed  it  to  the  bailiffs  of  fome 
**  franchife,    the  juffices  fhall  do   as    it  is  contained   In 
u  the  latter  ftatute  of  Wejlminjler.     And  if  in  cafe  the 
"  iheriff  return  that  the  debtor  cannot  be  found,  or  that 
$t  he  is  a  clerk,  the  merchant  fhall  have  writs  to  all  the 
*<  fheriffs  where  he  fhall  have  land,  and  that  they  fhall  de- 
ft  liver  unto  him  all  the  goods  and  lands  of  the  debtor  by 
"  a  reafonable  extent,  to  hold  unto  him  and  his  afligns  ir> 

*  the  form  aforefaid;  and  at  the  laft  he  fhall  have  a  writ  to 
i*  what  fheriff  he  will,  to  take  his  body  (if  he  be  Lay)  and 
"  to  retain  it  in  manner  forefaid.     And  let  the  keeper 
|C  of  the  prifpn  take  heed  that  he  muft  anfwer  for  the  body, 
u  or  for  the  debt.    And  after  the  debtor's  lands  be  deliver- 
?*  ed  £o  thq  merchant,  the  debtor  may  lawfully  fell  his  land, 
"  fo  that  the  merchant  have  no  damage  of  the^  approve- 
"  ments ;  and  the  merchants  fhall  always  be  allowed  for 
"  their  damages,  and  all  cofts,  labours,  fuits,  delays,  and 
*'  expences,  reafonable.      And   if  the  debtor  find  fureties 
**  which  do  acknowledge  themfelves  to  be  principal  debtor?, 
tc  after   the    day   pafled,    the    fureties    fliall  be   ordered 
*f  in    all    things    as    is    faid     of   the     principal    debtor, 
"  as  to  the  arrcft  of  body,  delivery  of  lands,  and  other 
"  things.     And  when'  the  lands  of  the  debtors  be  delivered 
«  unto  the  merchant,  he  fhall  have  feifin  of  all  the  lands 
w  that  were  in  the  hand  'of  the  debtor,  the  day  of  the  re- 
"  cognizance  made,  in  whofe  hands  foever  that  they  come 
?'  after,  either  by  feofment  or  otherwife.     And  after  tiie 

«  debt 
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"  debt  paid,  the  debtor's  lands,  and  the  ifiiies  of  lands  of 
"  debtors  by  feofment,  fhall  return  again,  as  well  to  the 
<{  feoffee  as  the  other  lands  unto  the  debtors.  And  if  the 
"  debtor  or  his  fureties  die,  the  merchant  fhall  have  no 
"  authority  to  take  the  body  of  his  heir,  but  he  fhall  have 
"  his  lands,  as  before  is  faid,  if  he  be  of  age,  or  when  he 
«  fhall  be  of  full  age.  And  a  feal  fhall  be  provided  that 
«'  fhall  ferve  for  fairs,  and  the  fame  fhall  be  fent  unto  every 
"  fair  under  the  king's  feal  by  a  clerk  fworn,  or  by  the 
€<  keeper  of  the  fair.  And  of  the  commonalty  of  the  mer- 
"  chants  of  the  city  of  London  two  merchants  fhall  be 
"  chofen  that  fhall  fwear,  and  the  feal  fhall  be  opened  be- 
Cl  fore  them  j  and  the  one  piece  fhall  be  delivered  unto  the 
"  forefaid  merchants,  and  the  other  fhall  remain  with  the 
c<  clerk;  and  before  them,  or  one  of  the  merchants  (if  both 
"  cannot  attend)  the  recognizances  fhall  be  taken,  as  be- 
u  fore  is  faid.  And  before  that  any  recognizances  be  in- 
«  rolled,  the  pain  of  the  ftatute  fhall  be  openly  read  be- 
"  fore  the  debtor,  fo  that  after  he  cannot  fay  that  any  did 
«  put  another  penalty  than  that  whereto  he  bound  himfelf, 
"  And  to  maintain  the  cofts  of  the  faid  clerk,  the  king 
"  fhall  take  of  every  pound  a  penny  in  every  town  where- 
<c  the  feal  is,  except  fairs,  where  he  fhall  take  one  penny 
«*  halfpenny  of  the  pound.  This  ordinance  and  a£t  the 
"  king  willeth  to  be  obferved  from  henceforth  throughout 
cc  his  realm  of  England  and  Ireland,  amongft  the  which 
"  people  they  that  will  may  make  fuch  recognizances  (ex- 
tc  cept  ym>j,  to  whom  this  ordinance  {hall  not  extend). 
"  And  by  this  ftatute  a  writ  of  debt  fhall  not  be  abated ; 
"  and  the  chancellor,  juftices  of  the  one  bench  and  of  the 
<c  other,  the  barons  of  the  exchequer,  and  juftices  errants, 
"  fhall  not  be  eftopped  to  take  recognizances  of  debts  of 
u  thofe  who  are  willing  to  acknowledge  them  before  them : 
"  but  the  execution  of  recognizances  made  before  them 
"  (hall  not  be  done  in  the  form  aforefaid,  but  by  the  law 
«*  and  manner  before  ufed,  and  otherwife  provided  in  other 
«  ftatutes." 

t  The 
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The  ftatute  is  followed  by  the  form  of  the  writ  to  iflue 
in  confequence  of  it  in  thefe  words  :  "  Rex  vie.  falutem : 
*'  Quia  coram  tali  majore  vel  cuftode  talis  villa,  vel  coram 
"  cuftode  figilli  noftri  de  mercatoribus  in  nundinis  in  tali 
"  loco,  et  tali  clerico  noftro,  A.  recognavit  debere  B. 
<c  tantum  quod  folvifTe  debuit  tali  die,  et  tali  anno,  quod 
"  idem  A.  nonclum  folvit,  ut  dicit:  tibi  prascipimus  quod 
<c  corpus  prsdicti  A.  fi  laicus  fit,  capias,  et  in  prifona  nof- 
"  tra  falvo  cuftodiri  facias  quoufque  de  predict  debito 
*'  fatisfecerit.  lit  qualiter  hoc  prasceptum  fueris  executus, 
"  fcire  facias  jufticiariis  noftris  apud  Weftmonafterium 
"  per  literas  tyas  figillatas,  et  habeas  ibi  hoc  breve. 
«  Tefte,  &c." 


NOTE    I,   p.  20. 

The  firft  ftatute  againft  lailiffs  or  accountants  is  the 
52  Henry  III.  c.  23.  (flat,  of  Marlbridge)  and  is  in  thefe 
words,  as  in  the  Cotton  M.  S.  "  Provifum  eft  eciam, 
*<  quod  fe  ballivi  qui  dominis  fuis  compotum  reddere  te- 
"  nentur,  fe  fubtraxerint,  ct  terras  et  tenement  a  non  ha- 
<c  buennt)  per  que  deftringi  poflint ;  tune  per  eorum  corpora 
*e  attachientur,  ita  quod  vicecomes,  in  cujus  balliva  inve- 
^'  niantur,  eos  venire  faciat  ad  compotum  fuum  redend." 

The  next  ftatute,  here  referred  to,  is  the  13  Edw.  I. 
c.  1 1.  (/at.  of  Weftminjler  tbefecond)  in  thefe  words :  "  De 
"  fervientibus  balivis  camerariis  et  quibufcunque  receptori- 
"  bus  qui  ad  compotum  reddendum  tenentur  concorditer 
tl  eft  ftatutum  et  ordinativn  quod  cum  dominus  hujufmodi 
41  fervientium  dederit  eis  auditores  compoti  et  contingat 
<c  ipfos  efle  in  arreragiis  fuper  compotum  fuum  arreftentur 
u  corpora  ipforum^  et  per  teftimonium  auditorum  ejufdem 
"  compoti  mittantur  et  liberentur  proxime  gaole  domini 
"  regis  in  partibus  illis,  et  a  vicecomite  feu  cuftode  ejuf- 
#  dem  gaole  recipiantur  et  mancipentur  careen  in  fern's 

"  firb 
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**  fub  bona  cuflodia,  et  in  ilia  prifona  remaneant  defut  prt~ 
"  prio  viventes  quoufque  dominus  fuus  de  arreragih  plenurie 
*c  fatisfecerint,"  The  ftatute,  however,  gave  them  an  ap- 
peal from  the  auditors  to  the  Court  of  Exchequer,  which 
produced  the  writ  of  exparte  talis — Regiftrum  137.  F.  N.  B. 
139  f.—  And  upon  giving  fureties  they  were  fet  at  liberty 
till  the  appeal  was  difcufied,  but  again  committed  if  founif 
in  arrear. 

By  this  ftatute,  and  fubfequent  ftatutes  authorizing  im- 
prifonment,  procefs  of  outlawry  (which  for  fome  time  after 
the  oonqueft  took  place  in  cafes  of  felony  only)  was  made 
Competent  againft  the  defendant  if  he  fled. 


NOTE    Kj  p.  25. 

Lord  Coke,  after  commenting  upon  the  deftru£tion  of 
the  Jews  by  the  ftatute  de  Judaifmo  proceeds  with  this  ob- 
fervation:  <e  At  the  parliament  alfo  of  this  noble  king, 
"  Edwar4  the  Firft,  in  the  i8th  year  of  his  reign,  another 
"  kind  of  Jews  were  feverely  punilhed,  vi£.  the  judges  of 
".the  King's  Bench,  and  of  the  Common  Pleas,  the  barons 
"  of  Exchequer,  and  the  judges  itinerant."  ?.  Inji.  506. 

The  punifhment  alluded  to  was  for  taking  bribes  in  the 
groifeft  manner  from  the  parties  in  every  cafe  that  oc- 
curred. 

The  contraft  afforded  by  fuch  pictures  certainly  adds  t« 
our  relifh  of  the  prefent  ;imes, 


N  O  T  E;  L,  p.  26. 

In  the  introduction  to  Crompton's  Book  of  Practice, 
(p.  52)  the  concurrent  jurifdidtion  of  the  Court  of  King's 
Bench  is  thus  (rated :  "  In  this  manner  has  the  Court  of 
**  King's  Bench  obtained  a  concurrent  jurii'diction,  and 
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**  now  holds  as  it  were  a  divifum  imperium  with  the  Court 
««  of  Common  Pleas  over  all  civil  actions  of  a  perfonal,  and 
*'  fome  of  a  mixt  nature.  Its  original  jurifdidtion  we 
"  have  feen  of  caufes  between  fubjecl  and  fubject,  was  only 
"  of  fuch  as  were  of  a  tortious  nature,  as  all  trefpajfis,  ref- 
11  cous,  OT  pound-breach,  adtions  of  deceit,  conspiracy,  forcible 
"  entry,  ejefltnent,  replevin,  and  trejpafs  on  the  cafe.  Whereas 
tc  its  acquired  jurifdiclion,  or  rather  that  jurifdi£tion  which 
<c  is  by  confequence  only,  *s  being  founded  upon  the  de- 
"  fendant's  being  in  the  fuppofed  or  adual  cuftody  of  the 
"  marihal,  comprehends  all  a&ions  of  contract,  whether 
"  exprefs  or  implied,  debt^  annuity^  covenant^  account,  cajf 
u  for  negligencej  nonfeafancet  m'ufeafance^  and  7nalf{at 
«  fance." 

The  Court  of  King's  Bench  proceeds  either  by  bill,  or 
upon  an  original  writ,  from  Chancery,  at  the  option  of  the 
plaintiff— When  upon  an  original  writ,  the  courfe  of  pro- 
ceeding is  exa&ly  the  fame  as  that  of  the  Court  of  Com- 
mon Pleas — i  Crompton,  p.  15.— ——But  there  is  this  ma- 
terial difference  between  thefe  two  modes  of  commencing 
the  action,  that  where  an  action  of  debt,  detinue,  covenant, 
account,  cafe,  eje&ment,  or  trefpafs,  is  commenced  in  that 
court  (which  it  is  when  it  proceeds  by  bill)  a  writ  of  error 
lies  to  a  court  of  appeal  jnftituted  by  27  Eliz.  c.  8.  called 
the  Exchequer  Chamber,  confiding  of  the  judges  of  the 
Common  Pleas  and  barons  of  Exchequer;  and  from  thence 
to  the  Houfe  of  Lords— Whereas,  if  the  action  proceeded^ 
upon  an  original  writ  from  Chancery,  the  above  ftatute 
does  not  apply,  and  therefore  no  writ  of  error  lies  to  the 
Court  of  Exchequer  Chamber,  but  directly  to  the  Houfe 
of  .Lords. 


NOTE    M,  p.  28. 

This  matter  is  fully  dated  by  Coke,  as  follows  :   "  The 

"  Court  (of  King's  Bench)  hath  power  to  hold  plea  by 

u  bill  for  debt,  detinue,  covenant,  prornife,  and  all  other 

9  u  perfonai 


C£  perfonal  actions,  ejettione  firmx^  and  the  like,  againrt  any 
"  that  is  f n  cujlodia  marefchalll ;  or  any  officer,  minifter, 
"  or  clerk  of  the  court  j  and  the  reafon  hereof  is,  that  if 
ct  they  fhould  be  fued  in  any  other  court,  they  fhould  have 
"  the  privilege  of  this  court ;  and  leaft  there  fliould  be  a 
"  failure  of  juftice  (which  is  fo  much  abhorred  in  law) 
"  they  (hall  be  impleaded  here  by  till,  though  thefe  actions 
<l  be  common  pleas,  and  are  not  reftrained  by  the  faid  adl  of 
"  Magna  Charta,  &c."  "  And  all  this  appeareth  by  Brac- 
"  ton,  who  lived  when  Magna  Charta  was  made,  ubi  fupra 
"  where  he  faith,  '  Et  aliorum  omnium  per  querelam  vel 
"  '  per  privilegium,  five  libertatem;'  and  continual  expe- 
*'  rience  concurreth  with  antiquity  herein." — 4  In/}.  71. 


NOTE    N,  p.  31. 

The  yth  of  Henry  the  Fifth,  againft  the  makers  and 
publifhers  of  falfe  deeds,  is  no  exception  to  what  is  here 
ftated. 


NOTE    O,  p.  34. 

The  proceedings  which  were  thus  fuppofed  are  before 
defcribed,  Note  E.  An  original  writ  for  fummoning  the 
defendant,  with  the  anfwer  or  return  to  it  by  the  fheriff, 
appear,  however,  upon  the  record  of  the  proceedings  as  if 
they  had  really  exifted. — The  empty  form  was  preferved, 
and  only  the  fubftantial  operation  of  the  writ  thrown  afide; 
becaufe  the  officers  of  court,  not  the.  legiflature,  held  thofe 
proceedings  to  be  unnecelfary,  in  as  much  as  the  fees  of 
court  could  be  kept  up,  though  the  proceedings  were  fup- 
prefTed. 


NOTE 
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NOTE    P,  p.  37. 

It  is  proper  here  to  obferve,  that  fictions  of  law  are  in 
general  fo  moulded  and  contrived  as  to  promote  the  obje<a 
they  profefs,  viz.  "the  furtherance  of  juftice:"  but  it 
might  be  otherwife ;  and  it  is  natural  to  afk,  why  the  le- 
giflature fhould  leave  the  courts  to  fuch  indirect  modes  of 
proceeding?  "  It  is  a  pity,"  fays  that  great  and  venerable 
judge,  Lord  Mansfield,  "that  the  legiflature  fliould-  be 
u  filent,  and  force  the  courts,  in  order  to  attain  the  ends 
41  of  juftice,  to  invent  legal  fubtleties,  which  do  not  come 
"  up  to  the  common  underftanding  of  mankind."—- 
Douglas,  523. 

"  It  is  repugnant  both  to  the  duty  and  wifdom  of  law,"  as 
Mr,  Eden  (now  Lord  Aukland)  obferves  in  his  "  Principles 
J*  of  Penal  Law,"  "  to  feek  any  ends  by  the  harm  and  Un- 
"  feemly  intervention  of  fubterfuges  and  fictions.  The 
"  candour  of  legiilation  fliould  ever  be  inviolable." 
P.  197. 

The  learned  author  of  "  Obfervations  on  the  Statutes," 
obferving  upon  the  ftatute  of  Henry  the  Sixth,  which 
makes  it  competent  to  meet  by  contrary  evidence  the 
fiction  then  made  ufe  of  in  the  Marjhalfea  Court,  that  the 
plaintiff  or  defendant  belonged  to  the  king's  houftiold,  ex- 
prefles  himfelf  thus :  "  This  feems  to  be  a  very  wife  pro- 
"  vifion  of  the  legiflature,  as  all  fuch  fictions  derogate 
"  from  the  proper  weight  and  dignity  in  the  proceedings 
4C  of  a  court  of  juftice.  Ufe  may  in  fome  meafure  have 
"  taken  away  from  the  ridicule  of  the  fiction  of  a  quo  minus 
"  in  the  Exchequer,  as  well  as  other  fictions ;  but  the 
"  nature  of  them  cannot  be  thoroughly  altered,  fo  as  to 
"  make  that  proper  which  in  its  commencement  was  a 
u  ridiculous  and  falfe  furmife."  P.  307. 

The 
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The  fame  author  has  the  following  note  (p.  94.)  1  ftil! 
"  infift  that  myftery  fhould  always  be  removed,  efpeci- 
tt  ally  when  no  one  bad  confequence  can  be  fuggefted 
"  from  fuch  a  removal."  Fabian  Phillips,  in  his  Treatife 
on  Capiafes  and  Procefs  of  Outlawry,  gives  this  account 
of  the  introduction  of  the  leafe  and  releafe  ufed  by  our  cdn- 
veyancers:  c{  It  was  firft  contrived  by  Serjeant  Francis 
"  Moore,  at  the  requeft  of  the  Lord  Norris,  to  the  end  that 
<c  fome  of  his  relations  fhould  not  know  what  fettlement  he 
0  had  made."  P.  115* 


N  O  T  E    Q.,  p.  4* . 

The  flat.  8  Eliz.  c.  2,  authorizing  the  judges  to  give 
cofts  and  damages  in  certain  cafes  of  vexatious  arrefts,  takes 
notice  of  fome  of  the  abufes  which  were  then  pra&ifed  in 
the  following  preamble :  "  Whereas  divers  perfons  of  their 
"  malicious  minds,  and  without  anyjuft  caufe,  do  many. 
"  times  caufe  and  procure  others  of  the  queen's  majefties 
**  loving  fubje&s  to  be  very  much  molefted  and  troubled 
"  by  attachments  and  arrefts  made  of  their  bodies,  as  well 
u  by  proccfs  of  latltat^  &c.  fued  out  of  the  court  com- 
"  monly  called  the  King's  Bench,  as  alfo  by  plaint,  bill,  &c. 
"  in  the  court  commonly  called  the  Marmalfea,  and  within 
**  the  city  of  London,  and  other  cities,  &c.  j  and  when  the 
"  parties  that  be  arrefted  and  attached  are  brought  forth 
"  to  anfwer  to  fuch  atSltons  and  fuits  as  fhould  be  objedled 
"  againft  them,  then  many  times  there  is  no  declaration  or 
"  matter  laid  againft  the  parties  fo  arrefted  or  attached 
"  whcreunto  they  may  make  any  anfwer }  and  fo  the  party 
"  arrefted  is  very  malicioufly  put  to  great  charges  and  ex- 
"  pences,  without  any  juft  or  reafonable  caufe;  and  yeC 
«*  neverthelefs  hitherto,  by  order  of  the  law,  the  party  fo 
(*  grieved  and  vexed  could  never  have  any  cofts  and  da- 
"  mages  to  him  to  be  judged  or  awarded  for  the  faid  unjuft 

"  vexation 
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'*  Vexation  and  trouble."  The  ftatute,  however,  after  all, 
left  the  party  wronged  to  bring  bis  aftion  for  the  recovery  of 
fuch  cofts  and  damages  as  (hould  be  awarded  under  it. 


NOTE     R,  p.  42, 

This  ftatute,  13  Charles  II.  ft.  2.  c.  2.  is  entitled, 
<c  An  a&  for  prevention  of  vexations  and  oppreffions  by 
<c  arrefts,  and  of  delays  in  fuits  of  law."  The  preamble 
of  it  ftates,  t:  That  by  the  ancient  and  fundamental  laws 
**  of  this  realm,  in  cafe  where  any  perfon  is  fued,  im- 
te  pleaded,  or  arrefted  by  any  writ,  bill,  or  procefs  ifluing 
"  out  of  any  of  his  majefty's  courts  of  record  at  Weftmin- 
"  fter,  in  any  common  plea  at  the  fuit  of  any  common 
tc  perfon,  the  true  caufe  of  aflion  ought  to  be  fet  forth  and 
"  particularly  exprefled  in  fuch  writ,  bill,  or  procefs, 
"  whereby  the  defendant  may  have  certain  knowledge  of 
<{  the  caufe  of  the  fuit;  and  the  officer  who  (hall  execute 
"  fuch  writ,  bill,  or  procefsj  may  know  how  to  take  fe- 
"  curity  for  the  appearance  of  the  defendant  to  the  fame ; 
"  and  the  fureties  for  fuch  appearance  may  rightly  under- 
"  ftand  for  what  caufe  they  become  engaged.  And  whereas 
"  there  is  great  complaint  of  the  people  of  this  realm,  that, 
"  for  divers  years  now  laft  paft,  very  many  of  his  majefty's 
"  good  fubje&s  have  been  arrefted  upon  general  writs  of 
"  trefpafs)  quare  claufum  fregit,  bill  of  Mlddlefex^  latitats, 
*'  and  other  like  writs  ifTued  out  of  the  Courts  of  the 
"  King's  Bench  and  Common  Pleas,  not  expreffing  any 
u  particular  of  certain  caufe  of  action,  and  thereupon 
"  kept  prifoners  for  a  long  time  for  want  of  bail,  bonds  with 
"  fureties  for  appearance  having  been  demanded  in  fo  great 
"  fitms )  that  few  or  none  have  dared  to  be  fecurity  for  the  ap- 
"  pearance  of  fuch  perfonsfo  arrefted  and  imprifoned,  although 
"  in  truth  there  have  been  little  or  no  caufe  of  aftion,  and 
M  "  oftentimes 
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*'  oftentimes  there  are  no  fitch  perfons  who  are  named  plain-* 
"  tiffs ;  but  thofe  arrcfts  have  been  many  times  procured  by 
tc  malicious  perfons^  to  vex  and  vpprefs  the  defendants^  or  to 
**  force  from  them  unreasonable  or  unjujl  compactions  for  ob- 
"  taining  their  liberty ;  and  by  fuch  evil  pracJices  many  have 
"  been^  and  are  daily  undone^  and  deftroyed  in  their  eftates^ 
"  without  pojfibility  of  having  reparation^  the  aftors  employed 
"  infuch  praflices  having  been  (for  the  mojl  part)  poor  and 
"  lurking  perfons,  and  their  aftings  fo  fecret^  that  it  hath 
u  been  found  very  difficult  to  make  true  difcoveries  or  proofs 
«  tbertof." 


NOTE     S,  p.  47. 

The  ilGeo.  I.  c.  29,  amended  by  5  Geo.  II.  c.  27,  and 
afterwards  made  perpetual,  ena£b,  "That  in  all  cafes  where 
"  the  caufe  of  a&ionfhall  not  amount  to  the  fum  often  pounds 
"  or  upwards,  and  the  plaintiff  or  plaintiffs  fhall  proceed  by 
a  way  of  procefs  againft  the  perfon,  he,  {he,  or  they  fhall 
«  not  arreft  or  caufe  to  be  arrefted  the  body  of  the  defen- 
<l  dant  or  defendants ;  but  fhall  ferve  him,  her,  or  them, 
rt  perfonally  within  the  jurifdidlion  of  the  court,  with  a  copy 
5C  of  the  procefs;  upon  which  fhall  be  written  an  Englifh 
11  notice  to  fuch  defendant,  of  the  intent  and  meaning  of 
*'  fuch  fervice,  for  which  no  fee  or  reward  fhall  be  de- 
"  manded  or  taken ;  provided  neverthelefs,  that  in  parti- 
*c  cular  franchifes  and  jurifdiclions,  the  proper  officer  there 
"  fhall  execute  fuch  procefs."  It  is  further  enacted, 
"  That  in  all  cafes  where  the  plaintiff's  caufe  of  action 
"  fhall  amount  to  the  fum  of  ten  pounds,  or  upwards,  an 
"  affidavit  fhall  be  made  and  filed  of  fuch  caufe  of  action  ; 
"  which  affidavit  may  be  made  before  any  judge  or  com- 
**  miflioner  of  the  court  out  of  which  fuch  procefs  fhall 

«  iffue, 
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€£  iflue,  authorized  to  take  fuch  affidavits  in  fuch  court,  or 
tc  elfe  before  the  officer  who  {hall  iflue  fuch  procefs,  or  his 
*'  deputy;  which  oath  fuch  officer,  or  his  deputy,  are  im- 
"  powered  to  adminifterj  and  for  fuch  affidavit  one  ftiil- 
"  ling,  over  and  above  the  {lamp  duties,  fhall  be  paid,  and 
<c  no  more  :  and  the  fum  or  fums  fpecihed  in  fuch  affidavit 
"  (hall  be  indorfed  on  the  back  of  fuch" writ  or  procefs; 
"  for  which  fum  or  fums  fo  indorfed  the  fheriff  or  other 
"  officer,  to  whom  fuch  writ  or  procefs  fhall  be  directed, 
"  (hall  take  bail,  and  for  no  more."  It  is  alfo  enacted, 
**  That  if  any  writ  or  procefs  fhall  iflue  for  the  fum  of  ten 
u  pounds^  or  upward?,  and  no  affidavit  and  indorfement 
"  fhall  be  made  as  aforefaid,  the  plaintiff  or  plaintiffs  fhall 
"  not  proceed  to  arreft  the  body  of  the  defendant  or  de- 
"  fendants,  but  fhall  proceed  in  like  mariner  (except  as  to 
"  the  notice)  as  is  directed  in  cafes  where  the  caufe  of 
tl  action  does  not  amount  to  the  fum  of  ten  pounds^  pr  up- 
"  wards." 

The  above  is  the  general  law :  The  direct  exceptions  to 
5t  are  thofe  in  favour  of  volunteer  feamen  in  his  majefty's 
fcrvice,  who  by  i  Geo.  II.  c.  14,  and  fubfequent  acts,  can- 
not be  arrefted  for  a  debt  under  twenty  pounds  j  and  of  fol- 
diers^  who  have  now  the  fame  exemption  by  the  annual 
mutiny  acts.  There  muft  be  an  affidavit  of  debt  to  the 
fame  amount  by  1 1  &  12  W.  III.  c.  9,  before  a  defendant 
refiding  in  Wales  or  the  counties  palatine  can  be  held  to 
fpecial  bail  upon  any  procefs  iffuing  out  of  the  courts  at 
Weftminfter.  The  courts  have  alfo,  in  practice,  impofed 
as  many  reftrictions  upon  the  arreft  of  defendants  as  could 
be  impofed  under  their  authority.  Thefe  are  to  be  found  in 
the  books  of  practice. 


M  2  NOTE 
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NOTE    T,   p.  49. 

Till  within  thefe  very  few  years,  this  execution  of  the  law" 
againft  debtors  defcended  even  to  the  minuteft  cafes  j  and 
fruitlefsly  locked  up  the  perfon  of  the  meaneft  labourer.  The 
Courts  of  Confcience,  eftab)  ifhed  by  different  acts  of  parliament, 
who  could  not  arreft  a  defendant  upon  tnefne  procefsy  could 
yet  imprifon  a  debtor  in  execution  for  the  fmalleft  debt;  and 
it  appears  that  creditors  Were  often  fo  vindictive  and  abfurd 
as  to  keep  fuch  miferable  debtors  in  prifon  for  the  mereft 
'trifles.  This  might  appear  incredible,  if  it  were  not 
proved  by  the  preamble  of  a  ftatute  fo  late  as  the  2$th  of 
his  prefent  majefty,  c.  45,  which  is  as  follows  :  "  Whereas, 
"  by  various  acts  of  parliament  now  in  force,  and  made 
"  to  eftablifh  or  regulate  courts  for  the  recovery  of  fmall 
<;  debts,  particularly  in  the  city  of  London,  &rc.  there  is  no 
"  uniform  time  limited  for  the  duration  of  the  imprifon- 
"  ment  of  a  debtor  againft  whom  an  execution,  procefs  of 
*'  contempt,  or  precept  in  the  nature  of  an  execution,  is 
**  iffued,  for  non-payment  of  fuch  debt  and  cofls,  fum  or 
"  fums  of  money,  as  by  the  order  or  orders  of  fuch  courts 
"  fuch  debtor  or  defendant  is  ordered  or  directed  to  pay; 
"  but  fuch  debtors  and  defendants  are  by  fuch  acts  of  par- 
"  liament  to  be  committed  to  prifon,  there  to  remain  for 
"  an  indefinite  langth  of  time,  until  he,  fhe,  or  they,  fhall 
<c  perform  the  order  of  the  court  or  commiffioners  in  that 
"  behalf;  fo  that  it  frequently  happens  that  a  poor  pcrfon, 
"  who  is  not  of  ability  to  pay  a  debt  cf  or  under  forty  fallings, 
"  is  imprifoned  for  many  months^  AND  SOMETIMES  FOR. 

*;   YEARS,     WITHOCT     A     POSSIBILITY     OF    BEING    DIS- 
"    CHARGED." 

The  ftatute  ena^s,  That  where  the  debt  does  not  ex- 
ceed twenty  fallings  the  debtor  (hall  not  be  confined  for 
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more  than  twenty  days ;  and  when  it  does  not  amount  to 
or  exceed  forty  fallings^  he  (hall  not  be  confined  for  more 
than /arty  days. 


NOTE    V,  p.  49. 

It  is  the  effeft  of  imprifonment  in  execution,  by  put- 
ting into  the  hands  of  the  creditor  the  perfon^  to  withdraw 
from  him  the  ejlate  of  his  debtor.  To  thofe  who  are  no( 
accuftomed  to  obferve  this  confequence  in  pradice,  and  to 
reafon  upon  the  principles  which  give  rife  to  it,  this  ap- 
pears a  very  fingular  operation  of  law — and  therefore  it 
may  not  be  altogether  fuperfluous  here  to  recite  part  of  the 
ftatute  of  21  James  I.  c.  24,  which  makes  the  creditor's 
right  to  execution  againft  his  imprifoned  debtor's  eftate 
revive  upon  the  debtor's  death,  if  he  fliould  die  in  pri- 
fon.  That  ftatute  ftates  the  law  upon  this  fubje&,  as 
follows :  "  Forafmuch  as  heretofore  it  hath  been  much 
"  doubted  and  queftioned  if  any  perfon  being  in  prifon, 
<c  and  charged  in  execution,  by  reafon  of  any  judgment 
c  given  againft  him,  fliould  afterwards  happen  to  die  in 
<(  execution,  whether  the  party  at  whofe  fuit,  or  to  whom 
"  fuch  perfon  ftood  charged  in  execution  at  the  time  of 
"  his  death,  be  for  ever  after  concluded  and  barred  to  have 
"  execution  of  the  lands  and  goods  of  fuch  perfon  fo 
"  dying — And  forafmuch  as  daily  experience  doth  manifeft 
"  that  divers  perfons,  offufficiency  in  real  and  perfonal  ejlate^ 
"  minding  to  deceive  others  of  their  jujl  debts^for  •which  they 
"  Jtood  charged  in  execution,  have  objlinately  and  wilfully 
"  chefen  rather  to  live  and  die  in  prifon  than  to  make  any 
4<  fatisfaftion  according  to  thtir  abilities ;  To  prevent  which 
"  deceit,  and  for  the  avoiding  of  fuch  doubts  and  queftions 
ct  hereafter,  Be  it  declared,  explained,  and  enaded,  &c. 
M  3  ,  <«  that 
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"  that  from  and  after  the  end  of  the  prefent  feffion  of  par-* 
"  liament  the  party  or  parties  at  whofe  fuit,  or  to  whom 
"  any  perfon  fhall  ftand  charged  in  execution  for  any  debt 
"  or  damages  recovered,  his  or  their  executors  oradminif- 
"  trators,  may,  after  the  death  of  the  faid  perfon  fo  charg- 
"  ed  and  dying  in  execution,  lawfully  fue  forth  and  have 
"  new  execution  againft  the  lands  and  tenements,  goods 
"  and  chattels,  or  any  of  them,  of  the  perfon  fo  deceafed, 
<{  in  fuch  manner  and  form,  to  all  intents  and  purpofes,  as 
«'  he  or  they,  or  any  of  them,  might  have  ha'd  by  the  laws 
a  and  ftatutes  of  this  realm,  if  fuch  perfon  fo  deceafed  had 
**  never  been  taken  or  charged  in  execution." — But  this 
ftatute  left  the  law  as  it  was  with  regard  to  the  debtor's 
eftate  during  his  life,  nor  has  it  yet  been  altered.  The 
debtor's  imprifonment  protects  his  eftate  from  the  execiu 
tion  of  all  thofe  creditors  at  whofe  fuit  he  is  imprifoned  or 
detained. 


NOTE     U,  p.  49. 

A  fhort  deduction  fhall  here  be  given  of  the  law  of 
arreft  and  execution  againft  the  perfon,  or  of  civil  impri- 
fonment, in  Scotland: 

In  that  country,  where  the  laws  are  in  fome  refpedts 
^uftly,  but  in  others  erroneoufly,  fuppofed  to  bear  "harder 
upon  the  private  rights  of  individuals  than  in  England,  no, 
arreft  of  the  perfon  of  a  mere  defendant,  as  the  effect  of  or- 
dinary procefs  in  an  action,  is  or  ever  was  fufFered  to  take 
place.  The  plaintiff,  however,  has  it  in  his  power  to  at- 
tach, by  arreftment,  the  money  and  effects  of  the  defendant 
in  the  hands  of  third  perfons,  till  he  give  bail,  or  find 
Caution  to  the  amount  of  the  arreftmenr,  as  a  fecority  for 
the  fums  which  the  plaintiff  may  eventually  be  entitled  to 
recpver  upon  the  decree  or  judgment.  He  may  alfo,  by 
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ferving  upon  him,  and  publifhing  a  writ  called  an  Iqhibi- 
f/0«,  difable  him  from  aliening  his  lands  or  real  eftate  pend- 
ing the  action,  and  obtain  a  fecurity  over  them  to  anfwer 
the  event.  But  if  it  be  made  appear  to  the  Court  ofSeJJlon 
(the  fupreme  civil  court)  that  it  is  intended  vexatioufly  or 
malicioufly,  they  will  flop  the  inhibition.  Thefe  are  the 
preventive  meafures  which  in  Scotland  ftand  in  place  of 
the  arreft  and  imprifonment  of  defendants. 

But  in  certain  fpecial  cafes  there  are  fummary  arrefts 
for  civil  caufes.  A  foreigner  may  be  fo  arrefted  for 
a  debt  due  to  an  inhabitant  of  the  country  till  he  find 
bail.  I  Bankton^  461. — And  upon  the  oath  of  a  cre- 
ditor, ftating  his  debt,  and  that  he  has  reafon  to  think 
his  debtor  is  in  meditatlone  fug^  intending  to  with- 
draw fuddenly  from  the  kingdom,  in  order  to  difappoint  his 
creditors,  a  warrant  will  immediately  iflue  for  arrefting 
and  imprifoning  him  till  he  find  caution  judiclo  fifti  (i.  e.) 
to  appear  in  court.  But  the  perfon  fo  arrefted  will  recover 
heavy  damages  if  it  appear  that  the  arreft  was  without 
good  reafon ;  and  the  creditor  may  be  obliged  to  give  fe- 
curity to  that  effect.  By  fpecial  act  of  parliament  (1672, 
c.  8)  reftrictive  and  correctory  of  former  practice,  u  a 
"  merchant"  (which  alfo  means  fhopkeeper  and  retail 
dealer)  <c  innkeeper  or  ftabler,"  within  a  royal  borough 
may  arreft  a  ftranger  who  refides  without  the  borough,  for 
articles  furnifhed  to  him  in  the  proper  courfe  of  the  credi- 
tor's dealing,  till  he  give  fecurity  to  appear  in  the  court 
of  the  borough;  provided  fuch  merchant, &c.  has  no  other 
fecurity  for  the  debt  than  his  own  books.  Border  warrants, 
which  take  place  on  the  border  between  England  and  Scot- 
land, alfo  afford  inftances  of  fummary  arreft  in  Scotland. 

Anciently  there  was  in  Scotland  no  execution  againft  the 
perfon  of  a  debtor.  It  was  not  a  natural  idea  that  there 
{hould  be  any  fuch  execution:  and  the  fame  principles 
which  rendered  it  long  inadrnifTible  in  England  had  the 
&me  effect  in  Scotland. 

M  4  In 
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In  the  reign  of  Alexander  the  Second,  and  he  began  to 
reign  in  the  year  1214,  the  law  of  execution  for  debt  was 
fettled  or  declared  by  the  following  ftatute : 

"  If  the  debtor,  or  his  tenants,  has  moveable  goods,  firft, 
<c  of  all  they  {hall  be  diftrained  for  payment  of  the  debt  to 
*'  the  creditor. 

2.  "  And  if  they  have  no  diftrainable  goods,  the  fherifF 
"  and  the  king's  fervants,  before  the  court  rife,  fhall  adver- 
"  tife  the  debtor  that  for  inlaik  (defect)  of  moveable  goods, 
'*  they  are  bound  by  the  law  to  fell  his  lands  and  pofTeflions 
"  to  fatisfy  the  creditor  within  fifteen  days. 

3.  "  The  debtor  not  doing  this  within  fifteen  days,   the 
"  fherifF  and  the  king's  fervants  fhall  fell  the  lands  ar.d 
<c  pofieilions  pertaining  to  the  debtor,  conform  to  the  con- 
<c  fuetude  of  the  realm^    until  the  creditor  be  fatisfied  of 
u  the  principal  fum,  with  damage,  expences,  and  intereft. 

4.  "  And  if  the  lands  are  holden  of  the  king,  the  fherifF 
<c  fhall  infeft  the  buyer,  by  ane  precept,  who  buys  them. 

5.  "  And  if  they  be  holden  of  ane  baron,  and  he  would 
ct  buy  them,  by  the  law  he  fhould  have  them. 

6.  "  And  if  another  man  will  take  them  upon  the  king's 
"  price,  the  fherifF  fhall  infeft  him  in  fuch  form  as  the 
"  debtor  pofiefled  them,  with  all  his  rights  and  pertinents 
"  whatfomever. 

7.  "  And  at  command  of  the  fherifF  the  baron  fhall  rc- 
et  ceive  the  buyer  to  be  his  tenant,  and  fhall  give  him  fuch 
cc  pofleffion  as  the  debtor  had,  without  any  queftion  or  im- 
**  pediment." 

Thus  flood  the  creditor's  right  of  execution  in  Scotland 
in  the  beginning  of  the  thirteenth  century. 

In  the  beginning  of  the  fourteenth  century  the  right  of 
execution  againft  the  perfons  of  debtors  was  introduced  in 
favour  of  merchants,  by  a  ftatute  merchant  for  Scotland,  of 
the  fame  import,  in  that  refpe&,  with  the  ftatute  merchant 
which  had  pr.fied  fome  little  time  before  in  England.  This 
was  by  the  2  flat,  of  Robert  the  Firft,  c.  19.  it  is  entitled 
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ft  anent  payment  of  merdjants  debts"  And  the  firft  fedtion. 
pf  it  is  in  thefe  words  :  "  If  ane  merchant  has  proved  his 
*'  debt  owing  to  him,  by  an  afiize,  or  by  any  other  man- 
"  ner,  the  mayor  or  alderman  of  the  town,  or  the  keeper 
"  of  the  village,  (hall  take  and  apprehend  the  debtor,  if 
"  he  be  ane  laick  man,  wherever  he  mny  find  him  within 
**  his  jurifdi&ion,  and  deliver  him  to  the  prifon  of  the 
"  town,  if  he  has  arje  prifon ;  and  there  the  debtor  fhall 
ce  remain  upon  his  own  proper  expences  until  he  fatisfy 
"  and  pay  the  debt:  and  command  fhall  be  given  to  the 
*{  keeper  of  the  prifon  of  the  town,  that  he  receive  him  at 
"  the  command  of  the  mayor,  or  of  the  alderman.  And  if 
?c  the  jaylor  receive  him  he  fhall  anfwer  for  the  debt,  if  he 
"  has  fo  much  in  goods  and  geir." 

Section  4.  "  If  the  debtor  cannot  find  the  way  to  pay 
**  the  debt,  the  mayor  or  the  jaylor,  under  his  feal,  fhall 
f«  certify  the  king's  chancellor  of  the  quantity  and  clear- 
<c  nefs  of  the  debt,  within  ane  quarter  of  ane  year  after 
u  the  debtor  was  taken.  And  the  moveable  goods,  and 
u  the  lands  pertaining  to  the  debtor,  fhall  be  taken,  com- 
*'  prifed,  and  given  for  payment  of  the  debt. 

5.  <{  And  if  his  goods  are  not  fufficient  for  payment  of 
«  the  debt?  his  body  fhall  remain  in  prifon  until  all  the 
"  debt  be  paid,  and  the  creditor  fhall  find  to  him  bread 
**  and  water." 

This  ftatute  contains  many  o  her  provifions  refpe£ling 
the  debtor's  eftate  and  the  creditor's  fecurity. 

Soon  after,  a  writ  came  in  practice  to  be  iflued  at  com- 
•mon  law  agaimr.  every  perfon  who  had  become  bound  to  do 
any  fpecific  a&  (ad  fact  urn  presjiundumy  as  it  was  techni- 
cally exprefled)  by  which  he  was  ordered,  in  name  of  the 
king,  to  fulfil  his  obligation,  or  "  furrender  his  perfon  in 
<c  ward,"  that  is,  go  to  prifon;  on  pain  of  being  declared 
a  rebel. — And  afterwards,  by  a&  of  parliament,  1584, 

p.  139,  ratifying  au  aSt  offederunt  (i.  e.}  a  general  rule  of 
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the  Court  of  Seffion,  made  two  years  before,  a  writ  was 
authorized,  by  which  all  debtors  in  fums  of  money  afcertain- 
cd  by  judgment  were  commanded  to  pay,  on  pain  of  rebel- 
lion: and  if  they  were  declared  or  denounced  rebels,  a 
writ  iflued  for  feizing  and  imprifoning  their  perfons.  Upon 
this  footing  the  law  of  perfonal  execution  was  further  ex- 
tended and  regulated  by  various  afts  of  parliament^  and  of 
Jederitnt,  till  it  came  to  be  fixed  and  eftablifhed. 

Execution  againft  the  perfon,  as  thus  eftablifhed,  pro- 
ceeds either  upon  the  decree  or  judgment  of  a  competent 
court— or  a  regular  bond,  or  written  obligation,  contain- 
ing a  claufe  of  confent  that  fuch  execution  (hall  iflue,  and 
made  a  record  of  court  by  regiftration — or,  upon  a  bill  of 
exchange  or  promiflbry  note,  duly  protefted,  and  alfo  made 
a  record  of  court  by  regiftration.  The  exemplification,  or 
extra£lt  as  it  is  called,  upon  fuch  regiftration,  either  im- 
plies or  contains  a  precept  or  warrant  for  execution. 

The  precepts  or  warrants  of  inferior  courts,  however,  do 
not  (with  one  exception)  of  themfelves  authorize  imprifon- 
ment.  They  only  authorize  the  proper  officer  to  charge 
or  command  the  debtor  to  pay  within  a  certain  number  of 
days;  after  which  his  effects,  within  the  jurifdiction  of  the 
court  from  which  the  warrant  iffues,  can  be  poinded  (i.  e.) 
feized  and  delivered  to  the  creditor,  by  appraifement,  to- 
wards fatisfadtion  of  the  debt. 

The  exception  above  alluded  to  refpecls  the  precepts 
of  the  magiftrates  of  royal  boroughs,  who  can  imprifon  the 
debtor  upon  what  is  called  an  a&  ofiuarding^  if  he  fail  to 
pay  after  the  time  allowed  to  him  by  the  precept  for  pay- 
ing the  debt  is  elapfed.  Of  this  privilege  the  magiftrates 
of  royal  boroughs  have  been  long  in  pofleffion.  It  is  with 
reafon  fuppofed  to  be  the  remains,  in  practice,  of  thejlatute 
merchant. 

In  all  other  cafes  of  execution,  the  imprifonment  of  the 
debtor  proceeds  upon  writs  or  warrants  which  iflue  from 
the  Court  of  Sefrion;<—the  nature  and  courfe  of  which 
may  be  very  Ihortly  ftated. 

Letters 
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Letters  of  horning,  as  they  are  termed,  (for  a  reafon 
which  will  appear  in  the  fequel)  are  the  writs  which  muft 
firft  ifiue  and  run  their  courfe,  before  imprifonment  in  ex- 
ecution can  take  place.  They  proceed,  of  courfe,  upon  the 
decrees  or  judgments  of  the  Court  of  Seffion,  or  upon  the 
written  instruments  already  mentioned,  when  regiftered  in 
that  court;  and  they  alfo  proceed  upon  the  decrees  or  judg- 
ments of  inferior  courts,  or  fuch  written  inftruments  regif- 
tered  in  fuch  inferior  courts  ;  but  not  till  warrants  are  ob- 
tained from  the  Court  of  Seffion,  authorizing  the  execu- 
tion. Such  warrants  are  granted  of  courfe,  upon  production 
of  the  precepts  of  the  inferior  court,  after  the  expiration 
of  the  inducice  allowed  to  the  debtors  by  fuch  precepts. 

The  writ  thus  ifiuing  under  the  authority  of  the  Court  of 
Sefllon  is  of  the  nature  which  has  already  been  generally 
mentioned,  viz.  a  command  in  the  ki»g's  name,  to  do  the 
thing  or  pay  the  money  which  the  judgment  or  precept  of 
the  court  ordered  the  perfon  againft  whom  it  iflued  to  do  or 
to  pay,  within  a  certain  number  of  days  (which  is  different 
in  different  cafes,  but  in  no  cafe,  unlefs  when  the  debtor 
refides  in  Orkney  or  Shetland,  does  it  exceed  fifteen  days) 
**  under  the  pain  of  rebellion,  and  putting  him  to  the  hern.'1 
It  alfo  contains  a  warrant  for  pointing  the  debtor's  effects. 
A  civil  rebellion  is  the  legal  confequence  of  his  failing  to 
obey  this  writ;  and  unlefs  he  (hew  good  caufe  to  the 
Court  of  Seflion  why  he  fnould  not  obey  it,  by  a  billoffuf- 
foijionj  that  is,  a  petition  to  have  the  execution  fufpended,  he 
is  declared  a  rebel  at  the  Market  Crols  of  Edinburgh,  or  of 
the  head  borough  of  the  diftri£r.  wherein  he  refides.  Thi$ 
is  fuppofed  to  be  done  with  great  folemnity,  by  proclama- 
tion ofOyefesy  and  blaft  of  horn.-~The  horn  was  the  trum- 
pet of  limple  times. 

When  the  debtor  has  been  proclaimed  or  "  denounced'* 
a  rebel,  and  put  to  the  horn  by  virtue  of  the  letters  of  horn- 
jng,  which  appears  by  the  return  of  the  proper  officer  upon 
the  writ  j  and  when  the  horning,  and  the  fervice  of  it  with, 
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the  <c  denunciation,"  have  been  recorded  in  a  fpecial  re- 
gifter  appointed  for  that  purpofe,  another  fummary  appli- 
cation is  made  to  the  Court  of  Seffion,  and  letters  of  caption 
or  capias  ifTue  of  courfe.  By  this  writ  the  king  commands 
his  fheriffs  and  meflengers  to  tc  fearch  for  and  apprehend'* 
the  debtor,  and  put  him  in  prifon,  there  to  remain  on  his 
own  expences  till  he  obey  the  command  of  the  former 
letters  or  writ;  that  is,  till  he  do  the  thing  or  pay  the 
debt  required.  Upon  this  writ,  which  contains  a  warrant 
to  break  open  locks  and  doors  in  executing  it,  he  may  be 
immediately  feized  and  imprifoned,  wherever  he  can  be 
found  within  Scotland. 

Thefe  writs  of  horning  and  caption,  with  all  other  war- 
rants of  execution  authorized  by  the  Court  of  Seffion,  pafs 
the  royal  fignet,  being  firft  figned  by  one  of  the  clerks  or 
writers  to  his  rnajefly's  fignet — -a  refpe&able  body  of  men, 
whofe  official  functions,  privileges,  and  rank  in  the  law  of 
Scotland,  cannot  be  defcribed  by  any  thing  analogous  to 
them  in  England. 

A  perfon  imprifoned  by  letters  of  caption  under  the  autho- 
rity of  the  Court  of  Seffion,  and  of  his  majefty's  fignet,  as 
already  defcribed,  may  be  fet  at  liberty,  according  to  modern 
practice,  upon  the  difcharge  or  acquittance  of  his  creditor 
or  creditors  fo  imprifoning  or  detaining  him:  but  there  are 
other  modes  in  which  he  may  by  law  regain  his  liberty — and 
thefe  are  now  to  be  fhortly  {rated. 

&.billoffu/penfion  has  been  already  defcribed  as  a  petition 
to  the  Court  of  Seffion,  {hewing  caufe  why  execution 
upon  a  decree  or  precept  ought  to  be  frayed  or  fufpended. 
This  bill  or  petition  is  alfo  figned  by  a  clerk  or  writer  to 
the  fignet,  as  the  writs  of  execution  are  fo  figned ;  and 
if  the  defire  of  the  petition  is  granted,  a  writ  called  letters 
6f  fit/penfe°n  is  ifiued  under  the  fignet,  and  figned  in  the 
fame  manner,  commanding  all  officers  of  the  law  to  defift 
from  putting  the  decree  or  judgment  or  precept  in  execur 
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tion.  But  fuch  letters  flaying  execution,  which,  in  fpite  of 
fevery  attention  in  the  power  of  the  judges,  are  productive 
of  much  delay  and  vexation  to  juft  creditors,  cannot,  in  the 
general  cafe,  pafs  till  caution  or  bail  is  found  for  the 
Amount  of  the  fum  in  difpute,  and  of  fuch  cofts  or  da- 
mages as  may  afterwards  be  awarded  by  the  court,  in  cafe 
the  execution  fliall  ultimately  be  ordered  to  proceed — the 
fufficiency  of  the  bail  or  caution  being  approved  by  an 
officer  of  court,  vvhofe  bufinefs  it  is  to  make  the  neceflary 
enquiries,  and  who  is  refponfible  for  the  difcharge  of  his 
duty.  If  the  debtor  cannot  give  fufficient  caution,  he  muft 
make  oath  that  it  is  the  beft  he  can  give,  and  at  the 
fame  time  execute  a  difpofltion  or  conveyance  omnium 
bonorum  as  a  further  fecurity.  This  is  technically  called 
juratory  caution. 

The  proceeding  by  fufpenfion  ufually  takes  place  where 
the  debtor  thinks  he  has  grounds  for  it,  before  he  is  im- 
prifoned:  but  even  after  he  is  fo  imprifoned  he  may  apply 
to  the  Court  of  Seffion  by  a  fimilar  bill  or  petition  for  hav- 
ing the  execution  fufpended,  with  an  additional  prayer  to 
difcharge  him  out  of  cuitody  while  the  matter  is  in  depen- 
dence. This,  when  pafled,  is  called  a  fufpenfion  and  libera- 
tion, and  is  not  pafled  without  much  precaution  and  de- 
liberation. 

A  civil  debtor  in  prifon,  who  makes  oath  that  he  is  not 
able  to  defray  the  expence  of  his  fubfiftence,  may  be  dif- 
charged  out  of  prifon  by  the  judge  or  magiftrate  of  the  ju- 
rifdiction,  unlefs  the  creditor  at  whofe  fuit  he  is  in  prifon 
agree,  within  ten  days  after  a  petition  has  been  ferved.upon 
him,  to  pay  his  debtor  for  fubfiftence  not  un-ler  three  pence 
a  day.  This  is  byafpecial  aft  of  parliament  (1696,^  32.) 
which  has  been  called  an  a&  of  grace.  Its  operation  is  not 
reftricled  to  the  cafe  o/  debtors  within  a  certain  amount, 
nor  does  it  afford  any  future  protection  either  to  the  perfon 
or  eftate  of  the  debtor;  but  he  is  entitled  to  his  action  for 
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damages,  if  he  is  imprifoned  by  the  creditor  for  the  fame 
debt  without  any  new  reafon  for  fo  doing;  that  is,  if  he  is 
fo  imprifoned  opprefiively. 

But  the  general  remedy  in  Scotland  to  all  debtors  who 
are  imprifoned  for  civil  debts  which  they  cannot  pay,  and 
who  have"not  been  guilty  of  fraud^  is  the  action  of  cejjlo  bo- 
norumy  a  proceeding  which  has  its  imperfections,  but  is 
founded  upon  a  juft  and  rational  principle. 

The  a£lion  of  ceffw  bonorum  is  a  very  ancient  common 
law  remedy.  It  proceeds  upon  the  principle,  in  Scotch  law* 
that  the  fole  purpofe  of  imprifonment  is  to  force  the  debtor, 
fqualore  carceris,  to  give  every  fatisfaction  in  his  power,  or 
make  a  full  difcovery  of  his  effects.  Imprifonment  for 
debt  is  not  there  confidered  either  as  a  punimment  or  a  fa- 
tisfaclion, but  as  affording  means  which  may  lead  to  both. 

The  law  declare?,  therefore,  that  an  imprifoned  debtor 
who  has  committed  no  fraud,  and  has  no  effects  to  deliver 
up,  or  is  willing  to  difcover  all  that  he  has,  is  entitled  to 
his  difcharge:  and  yet  that  in  certain  cafes,  even  without 
fraud,  he  is  liable  to  punifhment. 

When  a  debtor  has  been  one  month  in  prifon  he  may  bring 
his  action  ofcej/io  bonorum  before  the  Court  of  Seilion,  which 
ftates  the  caufe  of  his  infolvency,  and  his  readinefs  to  deliver 
up  all  his  effects,  and,  having  made  his  creditors  parties, 
demands  his  releafe,  as  matter  of  common  right.  "  He 
"  muft  exhibit  upon  oath  a  particular  inventory  of  his 
"  eftate,  and  depofe  that  he  has  neither  heritage  nor  move- 
"  ables,  other  than  is  contained  in  that  inventory,  and  that 
"  he  hath  made  no  conveyance  of  any  part  thereof  fince 
"  his  imprifonment,  to  the  prejudice  of  his  creditors:  he 
*'  muft  alfo  declare  upon  oath  whether  he  hath  made  any 
"  fuch  conveyance  before  his  imprifonment,  and  point  cut 
'*  the  perfons  to  whom,  and  the  caufe  of  granting  it,  that  the 
11  court  may  judge  whether  he  has  by  any  fraudulent  or  col- 
"  luflve  practice  forfeited  his  claim  to  liberty  j  and  he  muft 
§  «  make 
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<c  make  over  to  his  creditors  the  whole  of  his  eftate  abfo- 
"  lately,  and  without  the  leaft  refervation." 

If  any  thing  fraudulent  appear  againft  him,  he  is  con- 
fidered  as  one  who  has  "  forfeited  his  claim  to  liberty," 
and  is  denied  the  benefit  of  the  action,  But  if  no  fraud 
appear,  and  if  he  deliver  up  his  effects,  and  in  all  other  re- 
Ipects  conform  himfelf  to  the  rules  and  orders  of  court,  a 
decree  is  pronounced  in  his  favour,  and  he  is  difcharged  out 
ofcuftody. 

The  effect  of  this  decree  is  as  follows—* 

With  regard  to  his  perfon^  it  frees  him  from  future  im- 
prifonment  for  debts  then  due  to  thofe  creditors  whom  he 
made  parties  to  the  action.  Thofe  who  had  not  an  oppor- 
tunity of  oppofing  the  decree  are  not  bound  by  it. 

With  regard  to  his  ejlate,  future  acquifitions  are  not 
protected  by  it:  they  are  liable  to  the  creditor's  execution 
as  if  there  had  been  no  fuch  proceeding  j  with  the  referva- 
tion only,  out  of  fuch  future  eftate,  of  zbeneficium  competen- 
tly that  is,  as  much  as  the  court  fhall  think  necefiary  for 
the  debtor's  fubfiftence. 

And  with  regard  to  his  reputation^  the  decree  of  cejjio 
was  formerly  made  to  carry  along  with  it  circumftances  of 
difgrace  to  the  perfon  who  obtained  it,  which  it  is  impof- 
fible  to  reconcile  with  the  ideas  and  principles  on  which  it 
proceeded.  Although  the  infolvent  could  not  obtain  it  if 
he  had  been  guilty  of  any  thing  fraudulent,  or  without  dif- 
covering  and  giving  up  his  effects,  yet  by  aft  of  federunt, 
or  general  rule  of  the  Court  of  Seflion,  May  17, 1606,  a  pil- 
lory was  ordered  to  be  erected  at  the  Market  Crofs  of  Edin- 
burgh,with  a  feat  upon  it,  where  all  fuch  infolvents  difcharg- 
ed by  cejjio  bonorum  were  once  to  be  expofed,  on  a  market  day 
at  noon,  with  a  hat  or  bonnet  of  yellow  colour,  to  be  worn 
conftantly  by  them,  under  the  pain  of  three  months  impri- 
fonment  if  apprehended  at  any  time  without  it:  and  in  the 
year  1669  another  a5l  offedtrunt  was  made  upon  this  fub- 
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je&,  in  thefe  words :  "  The  lords  ordain  that  in  alt  de~ 
"  erects  of  bonorum  to  be  decerned  hereafter,  there  be  art 
"  exprefs  claufe  infert,  ordaining  the  party  in  whofe  fa- 
tc  vour  the  bonorum  is  granted  to  wear  the  habit  o(  bankrupt) 
"  and  that  they  take  on  the  habit  before  they  come  out 
"  (of  prifon)  and  come  out  therewith;  and  that  it  fhall  be 
u  lawful  and  free  to  their  ci  editors  to  feize  and  imprifon 
"  any  of  them  whenever  they  fhall  be  found  wanting  the 
"  habit  upon  them.  And  the  lords  declare  that  the  habit 
<c  is  to  be  a  coat  or  upper  garment,  whirh  is  to  cover  their 
"  clothes,  body,  and  arms,  whereof  the  one  half  is  to  Be 
"  of  a  yellow,  and  the  other  half  of  a  brown  colour,  and  a 
<c  cap  or  hood  which  they  are  to  wear  on  their  head,  as 
«  faid  is." 

It  is  remarkable  that  this  permanent  mark  of  difgrace 
was, thus  to  be  inflicted  indifcriminately  upon  all  infolvents, 
or,  as  they  were  technically  termed,  dyvours^  or  bankrupts, 
difcharged  by  cejjlo  honor  um'f  but  a  feverity  fo  rigorous,  and 
often  fo  prepofterous  andunjuft,  could  not  fail  in  time  to  cor- 
rect itfelf.  Accordingly  about  twenty  years  after,  the  Lords 
of  Seffion  declared,  indirecttyj  by  another  aft  offederunt, 
(July  1 8,  1688)  that  they  would  difpenfe  with  the  party- 
coloured  habit  in  cafes  of  infolvency  through  mere  misfor- 
tune j  but  by  a6l  of  parliament  1696,  c.  5*  they  were 
prohibited  from  difpenfing  with  it  in  any  other  cafe,  and 
unlefs  fuch  misfortunes  were  clearly  alledged  and  proved. — 
This  continues  to  be  the  law  at  this  dayj  and  although  it  is 
now  hardly  ever  put  in  practice,  yet  there  have  been  fome 
inftances,  but  a  few  years  back,  where  the  Court  of  Seffion 
have  refufed  to  difpenfe  with  the  habit. 

The  refult  of  the  whole  is,  that  in  Scotland  no  defendant 
is  in  the  ordinary  ccurfe  ofprocefs  liable  to  arreft:  that  no 
debtor  can  be  arrefted  or  imprifoned  in  execution  without  a 
previous  charge  or  notice,  by  fcrvice  of  a  writ  ordering  him. 
to  pay  within  a  certain  number  of  days:  that  upon  the  ex- 
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piration  of  that  time,  if  he  has  not  obtained  a  ftay  of  exe- 
cution, upon  caufe  fhewn,  and  bail  or  caution  given,  he 
may  upon  another  writ  or  capias  be  immediately  arrefled 
and  imprifoned :  that,  if  he  isfoarrefted  unjuftly,  he  may, 
upon  good  caufe  {hewn,  obtain  his  relcafe  by  a  fufpenfion  and 
liberation  :  that  if  he  has  no  caufe  to  (hew  againft  the  debt 
or  proceedings,  but  yet  has  done  nothing  fraudulent,  he  is 
certain  of  regaining  his  libertyby  the  action  of  cefflo  bonorum; 
while  his  creditors,  who  are  made  parties,  lofe  nothing  but 
the  power  of  again  putting  him  in  prifon :  that  although  he  has 
done  nothing  directly  fraudulent,  yet  if  his  infolvency  has 
not  arifen  from  mere  misfortunes,  as,  for  example,  if  it  has 
arifen  from  grofs  extravagance,  or  from  lofles  in  the  courfe 
of  an  illicit  trade,  the  infolvent  or  bankrupt  (for  thefe 
Words  are  on  this  fubjecl:  ufed  fynonymoufly)  may  be  ex- 
pofed  to  public  reproach,  by  being  obliged  to  wear  a  party- 
coloured  habit :  and  that  if  he  has  done  any  thing  fraudulen^ 
he  is  confidered  as  one  who  has  forfeited  his  claim  to 
liberty. 

It  need  hardly  be  added,  that  as  civil  imprifonment  in 
Scotland  is  only  for  the  purpofe  of  difcovery  and  coercion> 
and  is  not  confidered  in  any  fenfe  as  a  fatisfaftion,  a  cre- 
ditor who  has  imprifoned  his  debtor  is  not  thereby  deprived 
of  his  right  of  execution  againft  his  eftate  or  effects. 
Whatever  may  have  been  the  cafe  anciently  (for  the  learned 
Craig  has  faid  that  the  law  was  different  in  his  time,  but  was 
foon  altered)  it  has  for  thefe  two  laft  centuries  been  the  law 
of  Scotland  that  the  creditor  can  refort  to  execution  againft 
his  imprifoned  debtor's  lands  and  goods,  as  a  concurrent 


By    the  laws  of   Holland  no  defendant  can,    as  fuch, 

arrefted  on    procefs   in  the   a&ion.     A  debtor  only, 
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after  judgment  obtained  againft  him,  may  be  imprifonecT. 
But  he  has  the  action  of  cejjio  bonorum,  by  which  an  honefif 
infolvent  debtor  regains  his  liberty,  as  in  Scotland — And 
the  laws  of  fome  of  the  great  trading  cities  of  Germany  are 
nearly  the  fame. 


NOTE     W,  p.  55. 

J 

The  Marquis  of  Beccaria,  in  his  Eflay  on  Crimes  arxJ 
Punifhments,  treating  of  the  imprifonment  of  a  perfon 
who  by  misfortune  has  been  deprived  of  the  means  of  pay- 
ing his  debts,  exprefles  himfelf  thus:  "  Why  is  he  ranked 
"  with  criminals,  and,  in  defpair,  compelled-  to  repent  of 
"  his  honefty  ?  Confcious  of  his  innocence  he  lived  eafy 
"  and  happy  under  the  protection  of  thofe  laws  which,  it  is 
"  true,  he  violated,  but  not  intentionally ;  laws  dictated 
"  by  the  avarice  of  the  rich,  and  accepted  by  the  poor, 
u  feduced  by  that  univerfal  flattering  hope  which  makes 
**  men  believe  that  all  unlucky  accidents  are  she  lot  of 
a  others,  and  the  moft  fortunate  only  their  fhare.  Man- 
u  kind,  when  influenced  by  the  firft  imprefllons,  love  cruel 
"  laws,  although,  being  fubjecl  to  them  themfelves,  it  is 
"  the  intereft  of  every  perfon  that  they  fliould  be  as  mild 
u  as  poffible;  but  the  fear  of  being  injured  is  always 
"  more  prevalent  than  the  intention  of  injuring  others."— 
Chap.  54. 

• 

. 
- 

: 
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NOTE     X)P.S9. 

The  practice  of  the  Court  of  Common  Pleas  Is  different 
From  that  of  the  Court  of  King's  Bench  in  receiving  affida- 
vits of  debt  to  hold  to  bail.  In  the  Court  of  Common 
Pleas  the  defendant  may  file  a  crofs  affidavit,  and  then  thft 
plaintiff  may  file  an  additional  one  in  fupplement  of  the 
former ;  confequently  it  is  not  thought  neceflary  that  the 
affidavit  fhould  be  fo  pofitive  in  the  Court  of  Common 
Pleas  as  in  the  Court  of  King's  Bench.— —See  I  T<rm 
Report S)  716. 

. 

NOTE    Y,  p.  63. 

Pitffendorff,  as  tranflated  by  Barbeyrac,  exprefles  himfelf 
Upon  this  fubje£  as  follows  :  "  Car  comme  P?.venir  eft  in- 
"  certain  par  rapport  aux  hommes,  et  q'ainfi  il  peut  arri- 
"  ver,  ou  que  nos  forces  diminuent  par  quelque  accident 
<c  imprevu,  ou  q'urte  revolution  foudaine  nous  fafle  per- 
"  dre  1'occafion  d'agir^  ou  nous  la  rende  du  moina 
"  plus  difficile  a  trouverj  comme  d'ailleurs  toutelepene* 
<£  tration  du  monde  n'empeche  pas  que  1'on  ne  fe  trompe 
"  fouvent  darts  1'examen  de  fes  propres  forces,  et  des  diffi- 
<c  cultes  de  la  chofe  a  quoi  Ton  s'engage :  on  doit  toujours 
*'  prefumer  que  les  contraftans  n'ont  jamais  perdu  de  vue 
"  la  foiblefle  de  la  nature  humaine,  et  q'ainfi  en  determi* 
"  nantce  qu'ils  devoient  faire  al'avenirles  uns  pour  les  au- 
"  t«es,  ils  ont  fuppofe,  comme  une  condition  tacite,  queleur 
4<  forces,  et  1'occafion  d'agir,  demeuraflent  au  meme  etat, 
N  a  "  ou 
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"  ou  qu'ils  n'euflent  pas  concu  line  trop  haute  idee  de 
tc  leur  pouvoir  prefent.  En  ces  cas  la,  on  a  raifon  de  dire, 
"  que  celui  qui  fait  tout  ce  qui  depend  de  Ini,  remplit  exafte- 
"  ment  fon  devoir  ;  fur  tout  fi,  dans  1'execution  meme, 
tc  il  furvient  quelque  obftacle  invincible  qui  en  empeche 
«*  Peffet,  ou  qui  le  detourne  ailleurs."— Puffendorffde  Jure 
Gentium  et  Natures,  traduit  par  Barbeyrac,  lib  3,  c.  7,  §  4. 
Barbeyrac's  tranflation  is  quoted,  becaufe  the  tranflator 
is  himfelf  an  authority,  as  well  as  a  commentator  upon 
his  author. 

• 


NOTE    Z,  p.  63. 

We  have  the  authority  of  the  hgijlature  to  fay,  that  in- 
folvency  is  legally  confiftent  with  honefty. — The  preamble 
to  the  22  &  23  Car.  II.  c.  20.  is  in  the  following  words : 
"  Forafmuch  as  very  many  perfons  now  detained  in  prifon 
"  are  miferably  impoverifhed,  either  by  reafon  of  the  late 
"  unhappy  times,  the  fad  and  dreadful  fire^  their  own  mif- 
41  fortunes,  or  otherwife,  fo  as  they  are  totally  difabled  te 
"  give  tiny  fatisfaflion  to  their  creditors,  and  fo  become, 
u  without  advantage  to  any,  a  charge  and  burden  to  the 
w  kingdom,  and  by  noifomenefs  (infeparably  incident  to 
•*  extreme  poverty)  may  become  the  occafion  of  peftilence 
'*  and  contagious  difeafes,  to  the  great  prejudice  of  the 
"  kingdom,"  &c.  And  fe&ion  13  of  that  aft,  after  ftat- 
ing  the  practice  of  lodging  debtors  and  felons  in  one  room 
and  bed,  goes  on  thus:  "Whereby  many  times  honeft 
**  gentlemen,  tradefmen,  and  others,  prifontrsfor  dtbt^  are 
«  difturbcd,"  &c* 


NOTE, 
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NOTE    A  A,    p.  66. 
*  ?'*\ 

If  it  were  not  the  general  idea,  fortified  by  authority, 
that  punijhment  is  a  leading  principle  of  the  prefent  law  of 
imprifonment  for  debt,  fo  much  fliould  not  have  been  faid 
to  {hew  that  it  is  utterly  inconfiftent  in  all  its  parts  with  the 
principle  of  punifhment ;  more  efpecially  as  the  matter 
feems  to  be  decided  by  Lord  Coke,  in  the  following  paflage: 
"  A  man  in  prifon  by  procefs  of  law  ought  to  be  kept  in 
"  falva  et  arfla  cttjlodidy  and  by  the  law  ought  not  to  go 
"  out,  though  it  be  with  a  keeper,  and  with  the  leave  and 
w  fufferance  of  the  gaoler;  but  yet  imprifonment  muft  be 
"  cuftodia  et  non  paena^  for  (fpeaking  of  civil  imprifon- 
**  ment)  Career  ad  homines  cuftodlendos^  non  ad  puniendos 
«  darl  debet."  i  Inft.  260. 

And  the  idea  of  imprifonment  for  debt  being  for  thepur- 
pofe  of  coercion  by  means  of  clofe  confinement,  feems  to 
have  been  fufficiently  eftablifhed  in  the  reign  of  Richard  the 
Second,  by  a  ftatute  for  the  purpofe  of  preventing  prifoners 
for  debt  from  being  fuffered  to  go  at  large,  and  thereby  en- 
joying "  greater  j'weet  of  prifon/'  as  it  is  whimfically 
enough  exprefied,  than  they  ought  to  have.  By  that 
ftatute  (i  Richard  II.  c.  12.)  "It  is,"  among  other  things, 
<c  ordained,  that  if  any,  at  the  fuit  of  the  party  judged  to 
«  another  prifon  for  debt,  trefpafs,  or  other  quarrel,  will 
«  confefs  himfelf  voluntarily,  and  by  a  feigned  caufe  debtor 
"  to  the  King;  and  by  that  means  to  be  judged  to  the  faid 
"  prifon  of  the  Fleet^  there  to  have  greater  fiveet  of  prifon 
«  than  elfewhere,  and  fo  to  delay  the  party  of  his  recovery; 
"  the  fame  recognizance  (hall  be  there  received,  and  if  he  be 
c<  not  debtor  to  the  King  of  record,  his  body  {hall  inconti- 
*l  nently  be  remanded  to  the  prilbn  where  he  was  before, 
N  3  "there 
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*c  there  to  remain  till  he  hath  made  gree  (tan  qil  avera  fait 
"  gree)  to  the  faid  party,  and,  the  fame  gree  made,  he  fhall 
"  immediately  be  fent  again  to  the  Fleet,  there  to  abide  till 
«  he  hath  made  gree  to  the  King  of  his  recognizance 
<c  aforefaid." 

• 
•• 

NOTE    BB,    p.  70. 

It  is  wonderful  that  mifers  do  not  more  frequently  con- 
tract  debts,  purchafe  lands  or  goods,  and  then  provoke  im- 
prifonment:  for  the  chief  enjoyment  of  avarice  arifcs  from 
that  fort  of  felf-gratulation  which  the  reflections  of  a  mifer 
fuggefl,  when  he  compares  his  own  abundant  means^  with 
the  wants  of  the  wretched  or  improvident  around  him: 
and  as  nothing  but  fear  can  reftrain  him  from  acts  of  vil- 
lainy for  the  increafe  of  that  flore  which  is  the  bafis  of  his 
ideal  fuperiority,  a  voluntary  imprifonment  would,  to  fuch 
a  man,  be  a  fafe  and  profitable  fpecies  of  robbery.  He 
could  not  be  hanged ;  his  acquifitions  would  be  fccured  to 
him  for  life  j  and  his  place  of  refidence  might  afford  him  the 
beft  poflible  opportunities  of  relifhing  the  poverty  of  others. 
In  fact,  many  fuch  inftances  did  occur  before  the  ftatute 
of  James  the  Fir/}  (already  ftated  in  note  N)  as  appears 
from  the  preamble  of  the  fecond  fedtion,  in  th,.  fe  words : 
"  dndforafmuch  as  daily  experience  doth  manifejl  that  divers 
^  perfons  of  fufficiency  in  real  and  perfonal  ejiatet  minding  to. 
V  deceive  others  of  their  juji  debts,  for  which  they  flood  charged 
^  in  execution^  have  objlinaiely  and  wilfully  chofen  rather  to 
<c  live  and  die  in  prifon  than  to  make  any  fatisfafiion  accord- 
«*  ing  to  their  abilities''— And  as  that  ftatute  only  reftored 
to  the  creditor  his  right  of  execution  againft  the  debtor's 
eftate  if  he  died  in  prifon,  fuch  inftances  as  are  there  de- 
£ribed  have  fmce,  not  unfrequently,  occurred  j  to  the 

amazement 
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EmaEement  of  unprofeflional  men,  who  cannot  conceive 
from  what  caufe  or  principle  fo  ftrange  a  confequence 
ihould  follow. 

This  arifes  from  the  pofition  in  law,  ftated  in  general 
•p.  61,  and  confidered  in  the  chapter  now  referred  to,  that 
iraprifonment  in  execution  is  of  itfelf  a  fdtisfa&ion  to  the 
creditor.  Sir  William  Blackftone  .has  faid  that  "  the 
**  confinement  of  the  debtor's  body"  is  confidered  in  law 
,as  even  "  an  ample  {atisfa£tian  to  the  creditor,"  and  "  that 
l'  the  confinement  is  the  whole  of  the  debtor's  punifh- 
•**  ment,  and  of  the  fatisfaclion  made  to  the  creditor."  Nor 
.can  this  fort  of  execution  require,  or  indeed,  upon  the 
above  principle,  admit  of  fupplementary  aid  by  means  of 
any  other ;  fo  that  although  it  may  be  reforted  to  for  the 
purpofe  of  making  up  for  the  defects  or  inefficacy  of  other 
modes  of  execution,  it  has  been  fhewn  that  no  other  mode 
of  execution  .can  come  in  aid  of  it.  The  maxim  on  this 
fubjeft  has  been,  corpus  humanum  nan  recipit  ajlimationem. 

The  books  of  practice  ftate  this  remarkable  part  of  t'w: 
•law  thus :  "  An  elegit"  (that  is,  an  execution  againft  the 
debtor's  lands)  cc  may  be  had  after  a  fieri  facias"  (that  is, 
an  execution  againft  his  goods.)  lc  But  if  once  the  body 
"  is  taken  there  cannot  be  a  fieri  facias^  or  e/egit;  for  the 
"  body  is  deemed  the  higheji  fatisfafiion  the  plaintiff"  can 

•"  have" "  If  you  firjl    fue   out   a  fieri  facias  againl! 

lt  the  defendant's  goods,  and  levy  part  thereof,  you  may 
•"  afterwards  have  a  capias  ad  fatisfaciendum  againft  his 
•"  body  for  the  refidue,  or  a  kcond  fieri  facias  or  an  ek'g'it 
"  for  the  refidue ;  but  if  you  fir/1  imprifon  upon  a  capias 
u  ad  fatisfac  'lendum,  you  caunot  have  a  fieri  facias  or  an 
«  ekgit." 

So  completely  is  it  eftablifhcd  that  imprifonment  in  exe- 
cution is  a  full  and  ample  fatisfa&ion  to  the  creditor  :  and 
accordingly  many  diftindions  will  be  found  in  the  books,  in 
.cafes  of  efcapfs,  which  are  intelligible  .upon  that  principle 
only. 

N  4  NOTE 
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NOTE     C  C,  p.  72. 

Pqrleyrac,  in  a  note  upon  Puffendbrff,  exprefles  himfeir 
on  this  fubjecl  thus :  "  On  avoit  cru  que  chez  les  Remains, 
?,'  une  loi  de  12  tables  permettoit  aux  creanciers  de  mettre 
"  en  pieces  le  corps  de  leur  debiteur,  et  de  le  partager  entre 
"  eux ;  et  cette  opinion  etoit  merne  appuiee  fur  1'autorite 
«  de  $uin£liKan,  Lift.  Orat.  lib.  3.  c.  6,  d'Aulu  Gelle,  Notf. 
"  Att.  lib.  20.  c.  I,  et  de  Tertullian,  Apolaget.  cap.  4. 
"  Mais  Monfieur  de  Bynkerjhock  vient  de  prouver  evidem- 
**  ment,  dans  fes  Obfervattons^  lib.  j.  c.  I.  qu'il  s'agit  la 
44  feulement  d'une  vente  de  Ja  perfonne  meme  du  debiteur, 
u  faite  par  voie  d'encan."  Lib.  3.  c.  7.  n.  7. 

The  law  and  pra£Hce  of  the  Romans  refpe£ting  debtors 
were  indeed  fufficiently  cruel  and  barbarous,  without  any 
fuch  hideous  and  abfurd  brutality  as  has  been  afcribed  by 
certain  authors  to  that  extraordinary  people.  In  the  early 
ages  of  the  republic,  and  before  the  introduction  of  the 
ceffio  bonorum^  the  perfon  of  the  debtor  was  the  property  of 
his  creditor,  who  either  fold  him  as^^a  common  Have,  or 
confined  him  in  privato  careers  >  whipping  and  torturing 
him  occafionally,  either  for  the  purpofe  of  making  him 
$f<;over  effects,  or  of  gratifying  a  favage  refentment. 


NOTE     D  D,   p.  72. 

Were  it  necefifary  to  prove  that  this  is  not  fpecula- 
tlon  unfupported  by  fact — that  while  it  is  certain  there 
are  many  debtors  who  deferve  the  utmoft  feverity  of  law, 
there  are  alfo  many  creditors  who  perfift,  with  the  moft 
abfurd  and  unfeeling  obftinacy,  in  confining  debtors  whv> 

have 
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have  evidently  failed  through  misfortune,  and  are  abfo- 
lutely  unable  to  difcharge  their  debts  —  were  it  neceflary 
to  prove  this  by  facts,  the  multitude  of  debtors  who  were 
thrown  into  prifon  after  the  great  fire  of  London,  many  of 
whom  had  loft  their  all,  and  been  rendered  infolvent  by 
that  great  calamity,-  and  who  were  neverthelefs  kept  in 
gaol,  and  the  mod  wretched  mifery,  by  their  brutal  cre- 
ditors, would  afford  fufficient  evidence  to  fupport  the  afler- 
tion,  that  fuch  things  do  very  frequently  happen.  The 
fact  alluded  to  is  known  hiftorically,  and  proved  by  the; 
preamble  of  the  22  &  23  Car.  II.  c.  20. 

Nay  repeated  inftances  have  occurred,  even  of  late, 
where  creditors  perfifted  in  keeping  the  body  of  a  debtor 
in  gaol  after  the  mind  was  gone,  that  is,  after  he  had  be- 
come infane. — And  the  courts  have  been  obliged  to  refufe 
(certainly  with  reluctance)  to  difcharge  debtors  who  were 
admitted  to  be  in  that  miferable  fituation.  See  Kernot 
againft  Norman,  2  Term  Rep.  390. — There  are  even  in- 
ftances of  perfons  arrefted  when  in  a  ftate  of  infanityj  and 
the  Court  of  King's  Bench  was  under  the  neceility  of  re- 
fufing  an  application  laft  Michaelmas  term  to  difcharge  a 
man  whom  his  creditor,  knowing  him  to  be  infane,  had  fo 
arrefted,  and  ftill  kept  in  prifon,  though  raving  mad,  as  a 
debtor  in  execution. 

Were  further  evidence  yet  neceflary,  it  might  be  found 
in  the  proceedings  of  a  charitable  fociety  to  be  particularly 
noticed  in  the  fequel. 


NOTE    E  E,    p.  74. 

A  very  ingenious  man  and  philofophic  lawyer,  obferving 
upon  the  litis  contejiatia  of  the  Romans,  after  mentioning 
that  it  ceafed  to  be  a  judicial  contract,  goes  on  in  thefe 
words :  "  But  then  it  was  defined  to  be  a  quaji  contract, 

«  which, 
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**  which,  in  plain  language,  is  faying,  that  it  hath  nothing 
C{  of  a  contract  except  the  name." 

Lord  Kaims's  Law  Trafist  296. 


NOTE     F  F,    p.  85. 

Without  meaning  to  adopt  the  following  opinion  of 
Puffendorffi  it  may  be  of  fome  ufe  to  contraft  it  with  the 
arguments  quoted  in  this  chapter  from  Sir  William  Black- 
ftone.  "  Confiderandum  preterea  hie  eft,  quam  quts 
u  caufam  aut  neceflitatem  habuerit  debitum  contrahendi. 
w  Prout  enim  haec  gravis  aut  levis  fuerit,  favor  debitoris 
<l  inopis  aut  miferatio  intenditur  aut  remittrtur.  Undc 
«c  recie  duriore  habentur  conditione  mercatore^  etiam  qui 
"  per  cafum  fortuitum  folvendo  efle  defierunt,  quam  alii 
*c  qui  ex  peculiari  quadam  neceflltate  pecunias  mutuo  fu- 
*'  mere  funt  adafti.  Illos  enim  lucri  cupido  debita  con- 
<c  trahere  fubigit.  Et  cum  ipfi  artem  ditefcendi  profitean- 
"  tur  vix  culpa  carent  qui  etiam  fortuito  non  pracaverunt; 
w  puta,  qui  omnes  fuas  fortunas  uni  cafui  expofuerunt." 

Puff,  de  Jure  Nat.  et  Gentium,  lib.  3.   c.  7.  §  3. 


Sir  William  Blackftone's  Commentaries  have  been  par- 
ticularly referred  to,  becaufe  that  work  is  not  confined  to 
the  collections  of  lawyers,  but  juftly  holds  a  diftinguiflied 
place  in  the  library  of  every  gentleman.  It  is  an  authority, 
therefore,  which  can  be  confulted  by  every  body. 


NOTE 
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NOTE    G  G,    p.  88. 

The  application  of  this  principle  in  the  bankrupt  laws 
perhaps  requires  correction.  The  object  of  it  is,  that  de- 
ferving  men,  who  have  fuffered  by  innocent  errors  and  mif- 
fortunes  in  trade,  fhall  be  protected,  and  preferved  to  their 
country;  but  that  deferving  men  only,  (as  far  as  law  can 
diftinguifti  that  character)  (hall  be  fo  protected.  The  ob- 
jection is,  that  the  law  does  not  difcriminate  fo  much  as  it 
jnight:  that  provided  a  man  has  fufficient  addrefs  to  pro- 
Cure  a  concurrence  of  four-fifths  of  his  creditors,  and  no 
diTetl  act  of  fraud  appear  againft  him,  he  may  receive  the 
protection  of  the  bankrupt  law  in  its  fulleft  extent  (if  no 
objection  is  ftated  to  the  lord  chancellor)  although  he  has 
been  all  along  playing  at  hazard  in  trade,  with  the  money 
of  others,  and  wilfully  expofmg  them  to  the  utmoft 
jeopardy,  merely  to  purchafe  to  himfelf  a  very  remote 
chance  of  gain,  or  immediate  fupport  in  a  line  many  de- 
grees above  his  fair  pretenfions.  This,  it  muft  be  confeffed, 
is  a  delicate  fubject,  and  too  many  conditions  might  defeat 
one  great  object  of  the  law;  but  furely,  upon  the  fame 
principle  that  gaming  to  a  certain  extent,  or  giving  a  cer- 
tain fum  of  mpney  to  a  daughter  upon  her  marriage,  are 
circumftances  which  by  the  ftatute  exclude  the  bankrupt 
from  all  benefit  under  it;  others  ftill  more  prevalent,  in  that 
line  of  life,  might  be  added.  Were  there  more  precaution 
in  that  refpect,  fo  as  to  place  in  the  fituation  of  common 
infolvents  thofe  bankrupt  traders  who  have  been  guilty 
of  certain  mal-practices  which  admit  of  definition,  there 
would  not  be  fo  much  room  for  the  reflection,  that  the 
bankrupt  law  is  much  lefs  reforted  to  for  the  benefit  of 
creditors  than  for  that  of  debtors— and  men  of  integrity 
would  be  lefs  frequently  mocked  at  the  unprincipled  ar- 
rogance of  thofe  {lately  bankrupts  who  are  to  be  feen  in  all 
the  public  walks  of  trade,  looking  down  upon  their  indigent 
creditors,  and  grown  great  by  difhonefty. 

NOTE 
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NOTE     HH,   p.  in. 

That  part  of  the  Lords  Act  which  relates  to  the  dif- 
charge  of  the  prifoner,  after  having  directed  the  manner  of 
his  being  brought  up,  the  oath  he  is  to  take,  and  the  align- 
ment and  conveyance  he  is  to  execute  in  favour  of  his 
creditors,  proceeds  (faction  13)  in  thefe  words:  "And 
"  upon  every  fuch  alignment  and  conveyance  being-  exe- 
tf  cuted  by  any  fuch  prifoner  or  prifoners,  he,  {he,  or  they 
"  fhall  be  difcharged  out  of  cuftody  by  rule  or  order 
**  of  fuch  court,  which  (hall  be  petitioned  by  any  fuch 
*c  prifoner;  and  fuch  rule  or  order  being  produced  to,  and 
"  a  copy  thereof  being  left  with,  any  fuch  fheriff,  gaoler, 
"  or  keeper  of  any  prifon  as  aforefaid,  fhall  be  a  fufficient 
<l  warrant  to  him  to  difcharge  and  fet  at  liberty  forthwith 
<l  every  fuch  prifoner  and  prifoners,  who  (hall  be  ordered  as 
*c  aforefaid  to  be  difcharged,  without  taking  any  fee,  or 
"  detaining  him,  her,  or  them,  in  refpect  of  any  demand 
<c  of  any  fuch  fherifF,  warden,  marfhal,  gaoler,  or  keeper, 
"  for  or  in  refpect  of  chamber  rent  or  lodging,  or  other- 
*c  wife,  or  for  or  in  refpect  of  any  fees  theretofore  claim- 
"  ed  or  due  to  any  fuch  fherifF,  &c.  or  any  employed  by 
<4  or  under  him  or  them ;  and  no  fuch  (heFiff,  &c.  fhall 
"  afterwards  be  liable  to  any  action  of  efcape,  or  other  fuit 
^  or  information  on  that  account,  or  for  what  he  fliall  do 
•*  in  purfuance  of  this  act ;  and  the  perfon  or  perfons  to 
"  whom  the  eftate  and  effects  of  any  fuch  prifoner  or 
"  prifoners  fliall  be  affigned  and  conveyed,  fhall,  with  all 
"  convenient  fpeed,  fell  and  difpofe  of  the  eftates  and  efFects 
fc  of  every  fuch  prifoner  which  fhall  be  fo  affigned  and 
<c  conveyed  j  and  (hall  divide  the  nett  produce  of  all  fuch 
<{  eftates  and  effects  among  the  creditors  of  every  fuch  pri- 
V  foner  and  prifonersj  if  more  than  <mey  who  Jhall  have 
^  "  charged 
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*<  tbarged  every  fuch  prifoner  in  execution^  before  the  time  of 
**  fucb  prifoner' s  petition  to  be  dlfcharged  Jhall  have  been  pre* 
"  fented)  rateably  and  in  proportion  to  their  refpe&ive 
"  debts ;  but  in  cafe  the  perfon  or  perfons  at  whofe  fuit 
"  any  fuch  prifoner  or  prifoners  flood  charged  in  execution 
u  as  aforcfaid  Jhall  not  be  fatisfied  with  the  truth  of  any 
fi  fuchprifeficr's  oath  ;  and  fhall  either  perfonally,  or  by  his, 
"  her,  or  their  attorney,  if  he,  flie,  or  they  cannot  per- 
<{  fonally  attend,  and  proof  fhall  be  made  thereof  to  the 
<{  fatisfaclion  of  any  fuch  court  as  aforefaid,  defire  further 
w  time  to  inform  him,  her,  or  themfelves,  of  the  matters 
"  contained  therein,  any  fuch  court  may  remand  any  fucb 
fi  prifoner  or  prifonerst  and  direft  himt  her,  or  them,  and 
"  the  perfon  or  perfons  dijfatisfied  as  aforefaid  with  fuch  oathy 
"  to  appear  either  in  per/on^  or  by  hisy  hert  or  their  attorney^ 
"  on  fame  other  day,  to  be  appointed  by  fuch  faid  court, 
"  fome  time  at  furtheft  within  the  firft  week  of  the  term 
"  next  following  the  time  of  fuch  examination,  but  fooner 
tc  if  any  fuch  court  fhall  fo  think  fit ;  and  all  objections 
"  which  fhall  be  made  as  to  the  inefficiency  in  point  of 
"  form  againft  any  prifoner*s  fchedule  of  his  eftates  and 
"  efFecls,  fhall  be  only  made  the  firft  time  any  fuch  pri- 
"  foner  fhall  be  brought  up ;  and  if  at  fuch  fecond  day 
"  which  fhall  be  appointed  the  creditor  or  creditors  difla- 
"  tisfied  with  fuch  oath  fhall  make  default  in  appearing, 
"  either  in  perfon,  or  by  his,  her,  or  their  attorney;  or  in 
"  cafe  he,  fhe,  or  they  fhall  appear,  if  hey  Jbey  or  they 
"  Jhall  be  unable  to  d:f cover  any  iflate  or  effefts  of  the  prifoner 
"  Qmitted  in  the  account  fet  forth  in  fuch  his  or  her  pet  it  ion  t 
"  then  and  in  any  fuch  cafe  fuch  court  fhall,  by  rule  or 
"  .order  thereof,  immediately  caufe  the  faid  prifoner  or  pri- 
"  foner  s  to  be  dif charged^  upon  fucb  prifoner  or  prifoners  exe* 
•**  cuting  fuch  alignment  and  conveyance  of  his  or  her  eflates 
'*  and  effects  in  manner  as  affignments  and  conveyances 
"  of  prifoners  eftates  and  efFecls  are  hereinbefore  directed 
"  to  be  made,  13N13.SS  fucb  creditor  or  creditors -who  fnall 

«'  have 
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<c  have  charged  any  fuch  prifoner  in  execution  as  aforefai^ 
**  biSy  hert  or  their  executors er  adminijlrators^  DOTH  OR  DO 

*    INSIST     UPON     SUCH     PRISONER    OR    PRISONERS    BE- 

te  ING  DfcTAiNED  IN   PRISON^  and  fhall  agree,  by  wri- 
"  mg  %ned  with  his,  her,  or  their  name  or  names,  mark 
•c  or  marks,  or  under  the  hand  of  his,  her,  or  their  attor- 
'*  ney,  in  cafe  any  fuch  creditor  or  creditors,  his,  her,  of 
c<  their  executors  or  adminiftrators,  fhall  be  out  of'England, 
"  to  pay  and  allow  weekly  a  fum  not  exceeding  two  /hillings 
M  and  four  pence ',  as  any  fuch  court  fliall  think  fit)  unto  the 
<c  fald  prifoner,  to  be  paid  every  Monday  in  every  week^  fo 
w  hng  as  any  fuch  prifoner  Jhall  continue  in  prifon  in  execu- 
"  cation  at  the fuit  of  any  fuch  creditor  or  creditors ;  and  in  every 
c<  fuch  cafe  every  fuch  prifoner  and  prifoner  $  Jhall  be  remanded 
"  back  to  the  prifon  or  gaol  from  whence  be,  Jhe^  or  they  was  or 
"  were  fo  brought  up^  there  to  continue  in  execution',  but  if 
**  any  failure  (hall  at  any  time  be  made  in  the  paymeqt  of 
**  the  Weekly  fum  which  fhall  be  ordered  by  any  fuch  court 
"  to  be  paid  to  any  fuch  prifoner,  fuch  prifoner,  upon  ap- 
"  plication  in  term  time  to  the  court  where  the  fuit  in 
<c  which   any  fuch  prifoner  fhall  be  charged  in  execution 
"  was  commenced  or  fhall  have  been  carried  on,  or  in  the 
«  prifon  of  which  court  any  fuch  prifoner  fhall  fland  com- 
*e  mitted  on  any  habeas  corpus^  or  in  vacation  time  to  any 
«'  judge  of  any  fuch  court)  may,  by  the  order  of  any  fuch 
"  court  or  judge,  be  difcharged  out  of  cuftody  on  every 
<c  fuch  execution,  proof  being  made  before  -fuch  court  of 
*'  judge  on  oath  of  the  non-payment  for  any  week  of  the 
w  fum   of   money    ordered  '  and    agreed    to   be   weekly 
u  paid }    but   every  fuch   prifoner   and   prifoners,  before 
**  he,  (he,   or  they  fhall  be  fo   difcharged  out  of  cuf- 
•'  tody  by  any  fuch  rule  or  order,  fhall  execute  an  affign- 
"  ment  and  conveyance  of  his,  her,  or  their  eftates  and 
**  effe&s  in   manner  hereinbefore  directed  i    and  if   any 
*'  prifoner  who  fhall  petition  or   apply  for  his,    her,  or 
"  their  difcharge  under  this  acl,  fhall  refufe  to  take  the 
6  «  faid 
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*c  faid  oath  hereinbefore  dire&ed  to  be  taken,  or  taking 
'*  the  fame,  fhall  afterwards  be  detefted  before  any  fuch 
"  court  or  judge  of  falfity  therein,  or  fhall  refufe  to  exe- 
"  cute  fuch  aflignment  and  conveyance  of  his,  her,  or  their 
"  eftates  and  effects  as  aforefaid,  as  hereinbefore  is  requir- 
"  ed  to  be  made  by  him,  her,  or  them  refpeclively,  he, 
"  fhe,  or  they  fhall  be  prefently  remanded  and  continue 

M  in  execution. Se&.  14^     Provided  always,  and  be 

"  it  further  enafted,  That  when  more  creditors  than  one 
"  fhall  charge  any  prifoner  or  prifoners  in  execution,  and 
*c  Jballdefire  to  have fuch  prifoner  or prifoners  detained in  prifen9 
"  each  and  every  fuch  creditor  and  creditors  fhall  only  re- 
*c  fpe&ively  pay  fuch  weekly  fum  of  money,  not  exceeding 
"  one  fhilling  and  fix  pence  a  week,  on  every  Monday  in 
"  every  week,  to  or  for  fuch  refpe&ive  prifoner,  as  the 
*c  court  before  whom  any  fuch  prifoner  or  prifoners  fhall 
"  be  brought  up  to  be  difcharged,  fhall  at  the  time  of  his, 
"  her,  or  their  being  remanded,  on  fuch.  note  for  the  pay- 
"  ment  of  the  weekly  furn  ordered  to  be  paid  being  given, 
u  direct  or  appoint." 

The  reft  of  the  a&  is  taken  up  with  the  proceedings 
appointed  to  be  followed  for  difpofing  of  the  infolvent's  ef- 
fec-ts,  and  diftributing  the  produce  among  the  creditors — 
purpofes  which  cannot  in  any  cafe  be  accomplifhed  without 
the  neceflity  of  many  and  very  complicated  proceedings ; 
and  yet  it  can  hardly  be  fuppofed  that  there  are  many  im- 
prifoned  infolvents  under  the  defcription  of  this  aft  whofe 
efFedlis  amount  to  any  thing  upon  which  thofe  provifions 
can  operate.  But  it  is  impoffible  to  draw  a  line.  Laws 
which  aim,  with  minute  and  trivial  attentions,  to  accom- 
plifh  too  much,  foon  end  in  nothing.  In  many  cafes  it 
feems  impoffible  to  obferve  them,  and  therefore  they  come 
to  be  negle&ed  in  all. 


NOTE 
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NOTE     II,  p.  113. 

In  May  1773  a  fociety  was  inftituted  for  the  relief  and 
difcharge  of  unfortunate  perfons  imprifoned  for  fmall  debts 
throughout  England.  Lord  Romney  was  prefident;  and 
Lord  Vifcount  Beauchamp,  Lord  Chief  Baron  Smythe, 
Mr.  Juftice  Nares,  and  John  Thornton,  Efq;  were  vice- 
prefidents.  They  had  before  received  benefactions,  and 
acted  upon  the  plan  then  adopted ;  fo  that  they  began,  as 
a  regular  fociety,  with  a  report  of  proceedings  during  the 
courfe  of  no  more  than  fifteen  months  preceding,  which  can- 
not but  appear  extremely  ftriking.  They  had,  with  only 
jf.  2892.  19*.  6fd.  difcharged  no  fewer  than  986  prifoners* 
who  had  566  wives  and  2389  children}  that  is,  they  had 
in  the  courfe  of  fifteen  months  relieved  from  aftate  of  mifery 
very  near  four  thoufand  perfons ;  the  greater  number  of 
whom  were  manufatturers,  feamen^  and  labourers. 

This  is  a  remarkable  fact,  which  can  hardly  fail  to  pro- 
duce a  very  flrong  impreflion  on  every  reflecting  mind. 

The  fociety  went  on,  and  ftill  proceed  with  equal  fuccefs 
and  effect.  They  publifli  annually  a  ftatement  of  their 
proceedings;  and  the  following  extract  from  their  laft 
year's  account  may  be  confidered  not  only  as  curious,  but 
extremely  pertinent  to  the  prefent  fubject. 

The  account  was  figned  by  the  members  prefent  at  their 
general  court,  held  the  5th  of  May  1790,  and  the  follow- 
ing perfons  are  there  mentioned  as  forming  that  court : 

The  Right  Hon.  Lord  Romney,  Prefident. 
The  Right  Hon.  Earl  Radnor,  "J 

The  Right  Hon.  Lord  Vifcount  Beauchamp,  ( 
The  Hon.  Philip  Pufey,  [ 

Sir  Charles  Middleton,  Bart.  J 

James  Neild,  Efq;  Treafurer^ 
Sir  Jofeph  Andrews,  Bart. 
Rev.  John  Hunt, 

§  Rev. 
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Rev.  John  Grindley, 
Guftavus  Adolphus  Kempenfelt,  Efq; 
William  Townfend,  Efq; 
Jofeph  Waring,  Efq; 
Frederick  Mathew,  Efqj 
Jofiah  Dornford,  Efq; 
Mr.  Thomas  Dawes, 
Mr.  Samuel  Welchman, 
Mr.  Charles  Steuart, 
Mr.  Graflv/ell,  Secretary. 

It  exhibits  the  following  interefting'  view  of  the  pro- 
ceedings from  the  beginning : 

N '  of  debtors  j.  , 

dif.h;    ged.  L'       S'       * 

From  1772  to  1774 — 1722  for  the  fum  of   4622  17     I 

1775—  996      *724     i  « 

1776—  673  1842  13  3 

1777—  8/7  1729  r9  7 

1778—  779  . 1764  o  it 

1779 —  8n        '  1611  15  3 

1780 —  628  1288  17  i 

1781—  321                  ...  828  15  9 

J782-  389 935    3  9 

X7^3 —  547                    •  ii2i  12  o 

1784—535  99612  3 

1785—  463     904    9    i 

1786—  339     . 715    8    9 

*787—  343  749  °  I0 

1788—  710  1566  4    2$ 

1789—  612  1926  3     3f 

1790—  798  2303  9    3f 


"543 
—who  had     7112  wives 

and  21531  children. 

• f      Perfons     } 

40 1 86 1  immediately  i  2663 1     4     3 £ 
Cbencfited,forJ 

O  That 
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That  upwards  of  forty  thoufand  perfons  mould  have  been 
relieved  at  the  expence  of  little  more,  upon  the  average, 
than  forty  /hillings  each  debtor,  and  not  above  thirteen 
Jhittings  (as  the  account  ftates)  for  each  individual  of  the 
families  belonging  to  the  debtors  releafed,  is  a  fact  which 
warrants  many  inferences.  But  in  order  to  give  it  its 
proper  weight,  fome  particulars,  from  the  fociety's  plan 
and  minutes,  muft  be  ftated. 

They  compound  the  debt;  and  the  higheft  compoGtion 
for  any  cne  debt  is  ten  pounds.  They  give  many  inftances 
of  pcrfons  who  had  never  been  fufpected  or  accufed  of  any 
a£t  of  diihonefty,  and  had  neverthelefs  lain  for  years  in 
prifon  for  a  fum  which  they  were  able,  according  to  thefe 
rules,  to  compound  for  ten  pounds.  One  inftance  may 
be  mentioned  to  (hew  the  extreme  folly  as  well  as  cruelty 
of  fuch  conduct.  A  young  man  who  had  an  employment 
in  one  of  the  public  offices,  with  a  wife  and  .five  children, 
having  been  unable  to  difcharge  fome  demands  for  the 
fupport  of  his  family,  was  arrefted  and  detained  in  prifon 
for  feveral  fums,  amounting  altogether  to  little  more  than 
a  hundred  pounds.  He  loft  his  employment  j  his  fituation 
was  hopelefs  3  his  family  deftitute ;  and  his  petty  debts  were 
of  courfe  irrecoverably  loft — yet  his  creditors  were  ftill 
keeping  him  in  gaol,  when  the  fociety  interpofed.  He  had 
been  a  prifoner  for  fifteen  months,  and  they  releafed  him 
for  fix  pounds  ! — Such  cafes  require  no  commentary. 

To  mew  that  they  do  not  proceed  blindly,  and  without 
proper  enquiries,  it  is  one  of  their  rules  "  that  each  peti- 
"  tioncr  mall  be  obliged  to  name  two  reputable  houfe-. 
"  keepers  as  vouchers  for  his  integrity,  fobriety,  and  in- 
"  cluftry  j  to  whom  the  fociety  conftantly  refer  their  en- 
"  quiries,and  by  this  means  preclude  almoft  the  poflibilityof 
*«  impofition." — And  "any  attempt  to  impofe  on  the  fociety 
"  in  any  particular  will  prevent  the  petitioner's  being 
«  relieved." 

Their  luiuing  rule,  with  regard  to  the  objedts  of  their 

charity^ 
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charity,  is  in  the  following  words ;  "  That  fuch  debtors 
**  /hall  have  the  preference  as  are  moft  aged  or  infirm  5 
*l  have  the  largeft  far< ;iiies  unprovided  for;  are  the  moft 
"  likely  to  be  ufeful  to  the  community,  and  appear  to  have 
"  loft  their  liberty  by  unavoidable  misfortunes;  at  leajl 
a  not  by  fraud)  vice,  or  extravagance" 

The  fociety  evten;!  in  particular  their  bounty  to  all  the 
country  gaols,  where,  to  ufe  their  own  words  (and  they 
fpeak  from  experience)  "  a  prifoner  is  frequently  confined 
"  at  a  diftance  of  eighteen  or  twenty  miles  from  his  place 
c*  of  abode.  The  creditor,  for  want  of  importunity,  forgets 
"  him ;  and  the  miferable  being  himfelf  can  receive  no 
**  temporary  relief  from  his  family  or  his  friends.'* 


To  thofe  who  think  lightly  of  the  confequences  afcribed 
to  the  prcfent  laws  of  civil  imprifonrrtent,  as  tending  to 
deprive  the  country  of  many  ufeful  hands,  and  to  load  mul- 
titudes with  unmerited  and  unavailing  diftrefs,  this  note  is 
di reined.  Fac"ls  attefted  by  fuch  men  as  are  at  the  head  of 
this  fociety,  fuperfede  the  necefiity  of  innumerable  cafes 
which  might  be  ftated  to  the  fame  purpofe ;  and  afford  file 
beft  poflible  evidence  that  thoufands  of  unfortunate  families 
are  irretrievably  ruined  by  the  regular  operation  of  laws 
which  were  intended  for  the  purpofes  of  juftice. 


NOTE    KK,    p.  128. 

It  is  but  a  few  years  fince  the  practice  was  thus  juftly 
and  rationally  fettled — for  it  was  formerly  held,  that  a 
plaintiff  who  refided  in  a  foreign  country,  or  beyond  the 
reach  of  the  laws  of  England,  could  not  be  obliged  to  give 
Security  for  eventual  cofts.  In  Michaelmas  term  1774,  in 
the  cafe  QiNundconiar  v.Burdett^  where  the  plaintiffrefided  at 
Calcutta^  in  the  Eaji  Jndiesy  a  motion  was  made  by  Mr. 


196  APPENDIX. 

fFilkt,  on  the  part  of  the  defendant,  to  flay  proceedings 
^  till  fecurity  fnould  be  given  for  eventual  cofts,  and  (in  the 
abfence  of  Lord  Mansfield)  the  motion  received  this  an- 
fwer  from  Mr.  Juftice  Aftan ':  ?  It  is  every  day  refufed — I 
**  have  many  notes  of  its  being  fo."  Cowper,  158. — And 
there  are  indeed  in  the  books  many  fuch  cafes.  But  a 
fimiiar  motion  hating  been  made  in  the  cafe  of  a  plaintiff 
refiding  in  Georgia,  in  North  A.ncrica,  and  oppofed  upon 
thofe  former  cafes,  the  court  granted  the  rule ;  and  Mr. 
•  Juftice  Buller  expreiled  himfeif  thus  :  "  There  have  been 
"  feveral  late  cafes  to  the  contrary;  and  for  this  reafon, 
*  that  if  a  verdict  be  given  againft  the  plaintiff,  he  is  not 
*'  within  the  reach  of  our  law,  fo  as  to  have  procefs  ferved 
**  upon  him  for  the  cofts."  I  Term  Reports,,  267. — And 
the  law  upon  this  point  of  practice  was  fully  and  com- 
prehenfively  ftated  by  the  fame  learned  judge,  in  a  cafe  of 
ejectment,  as  follov/s :  "  There  are  only  three  inftances 
*'  in  which  the  court  will  interfere  on  behalf  of  a  defendant 
"  to  oblige  the  plaintiff  to  give  fecurity  for  cofts.  The 
"  firft  is,  when  an  infant  fues,  the  court  will  oblige  the 
<c  prochein  amy,  or  guardian,  or  attorney,  to  give  fecurity 
"  for  the  cofts  :  2dly,  When  the  plaintiff  rejides  abroad,  in 
<l  which  cafe  the  court  will  ftay  the  proceedings  till  fe- 
"  curity  is  given  for  the  cofts:  and,  3dly,  Where  there 
**  has  been  a  former  ejectment ;  but  there  the  rule  is  to 
"  ftay  th?  proceedings  in  the  fecond  ejectment  till  the 
<c  cofts  of  the  former  are  paid,  and  till  fecurity  is  given  for 
•*  the  cofts  of  the  fecond."— I  Term  Reports,  491. 

To  extend  the  application  of  the  principle  upon  which 
this  pra&ice  proceeds,  by  empowering  the  courts,  when 
defendants  are  imprifoned,  to  require  of  plaintiffs,  in  cer- 
tain circumftances,  fecurity.  for  eventual  damages  as  well 
.is  cofts,  is  one  of  the  objects  of  that  part  of  the  plan  to 
which  this'  note  refers. 
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